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“THE LIVE LAW” 


TWENTY YEARS AGO—the influence of Federal Law 
on daily activities of the ordinary citizen was reaching a 
point where lawyers increasingly found it necessary to 
examine decisions of the Federal Courts before advising 


clients on many questions. 
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THE LAST TWENTY YEARS have witnessed unprece- 


dented growth and changes in the Federal field creating 
a new or “Modern Era” of Federal Practice. 
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just announced—covers this “Modern Era”. It is a 


natural for today’s practitioner—containing the “‘live 


case-law”’ of the Federal Courts. 


Ask for full details including attractive introductory 


price. 
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FOREWORD 


Back in the days of the New Deal, when drastic social change was in progress 
and when Law and Contemporary Problems had its birth, the publication’s second 
symposium dealt with low-cost housing and slum clearance.’ Then, over a decade 
later and following World War Il, which had pushed the housing shortage to crisis 
proportions, housing once again received symposium attention.” Seeking an even 
wider perspective, Law and Contemporary Problems subsequently published two 
symposia on land planning*—symposia which can be found today not only in law 
libraries and lawyers’ offices, but also on city planners’ desks throughout the country. 


Thus, there was ample precedent for a symposium on urban renewal—which would 


embrace not only housing, but all the other types of land use necessary for the 
maintenance and growth of American cities, and which would go beyond the prob- 
lems and techniques of land planning into a consideration of relocation, disposition, 
and a host of other matters incident to executing even the best-laid plans. 

The most proximate cause for organizing this symposium was undoubtedly my 
own appointment and service as Chairman of an Urban Renewal Commission. 
After taking office, I soon perceived that although some worthwhile articles on urban 
renewal have been published, and although a stream of bulletins and informational 
aids emanates from the Urban Renewal Administration, along with its less-than 
constant Manual, a need existed for a comprehensive symposium on urban renewal. 
Of course, as an editor of Law and Contemporary Problems, | had little difficulty 
in finding a suitable candidate to publish the needed symposium—which was 
originally intended for only one issue but soon burgeoned into two. 

The symposium appears at an especially opportune moment. More than a decade 
of experience has been accumulated with federal urban renewal legislation, and so 
there is now a basis for appraising realistically its strong and weak points. During 
this decade, some problems—such as the constitutionality of acquiring by eminent 
domain property that ultimately will be resold to private redevelopers—have largely 
been laid to rest; but new, often more subtle, problems are being discerned. More- 


* Low-Cost Housing and Slum Clearance, 1 Law & Contemp. Pron. 135-256 (1934) 

* Housing, 12 Law & Contemp. Pros. 1-205 (1947) 

* Land Planning in a Democracy, 20 Law & Contemp. Prop. 197-350 (1955); Urban Housing and 
Planning, id. at 351-529. 
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over, a new Administration, pledged to expand urban renewal, is just going into 
office and a new Congress is convening; perhaps some of the articles in this symposi- 
um will have an impact on the adoption and implementation of urban renewal 


policies by the new Chief Executive and by the legislators. 

In many fields, large sums have been expended by private organizations and by 
the Government for research—prime examples being business expenditures for public 
opinion research and government expenditures for agricultural research, agricultural- 
testing stations, and the like. These expenditures presumably are designed to 
further utilization and preservation of important national assets. Few of our national 
assets are more important than America’s cities and suburbs, where ever-increasing 
percentages of its citizens cluster to work, play, and dwell. Yet, the research in this 
area has, to a considerable extent, been neglected—perhaps because of a failure to 
recognize either the intellectual challenge involved or the crisis that now is con- 
fronted in the cities. Undoubtedly the present symposium will not serve of itself 
to loosen public and private purse strings for the purpose of financing urban renewal 
research; nor will it suffice to draw more scholars and administrators into this research 
field. However, by furnishing a useful tool for urban renewal study and discussion 
in seminars and classrooms in law schools, economics departments, schools of public 
administration, city-planning schools, and elsewhere, it may pave the way for the 
performance of fruitful new urban renewal research. At the same time, it can serve 
as an invaluable aid for those who already are on the battleline of day-to-day urban 
renewal administration and execution. 

Rosinson O. Everett. 





A NEW PATTERN FOR URBAN RENEWAL 
Davin M. Wacker* 


Urban renewal is a necessary concomitant of urban civilization. Since the forces 
which determine urban location tend also to perpetuate it, the ravages of time and 
the inadequacies of planning must be repaired by renewing the city instead of 
removing the population. But urban renewal does not regenerate cities pursuant to 
an immutable law. The forces of renewal do not inevitably prevail over the forces 
of decay. Archaeological investigation of ancient urban cultures reveals on the one 
hand successive efforts at renewal, while proving on the other that cities—even great 
ones—do not always survive. 

Technology has marvellously increased our ability to deal with physical problems 
of environment. Yet the unsolved problems of modern urban living are so close 
about us we can reach out and touch a surfeit of them at any given hour. They are 
so familiar their recital would be trite. Urban renewal is the instrument designed 
to combine the forces of government with those of private enterprise for the resolu- 
tion of these problems. It is a good instrument, susceptible of improvement but 
nevertheless capable of doing the job if we use it well. 

There is growing recognition of the permanent or continuous nature of urban 
renewal. This program, improved in the light of experience by Congress, by 
state legislatures and city councils, and by those who administer it, should be just 
as much a part of municipal life as zoning, traffic engineering, or fire prevention—in 
fact, with our present urban problems and our present knowledge about their solu- 
tion, we know that these other accepted facets of municipal government are not 
fully effective except in combination with urban renewal. 

A recognition of the continuous nature of urban renewal should rest upon 
recognition of the basic reasons for its continuity. Fortunately, our ability to plan, 
at least to meet today’s problems, has increased as our recognition of the value of 
planning has increased. Nevertheless, the creativity of individual ingenuity, which is 
one of the great benefits of a free society, will always outpace organized planning. 
Therefore, continuity in urban renewal does not mean increasing government inter- 
vention in property ownership; it means using the present urban renewal process, 
with government intervention held to a minimum, for the constant refurbishing and 
reshaping of our population centers to meet constantly changing circumstances. 

At the present time, the city core is the center of the urban renewal effort. As 
the cities have grown outward into the suburbs, slum areas of the older central city 
have worsened and spread, creating an immediate need for the slum clearance 


*LL.D. 1954, Temple University; D.H.L. 1960, Duquesne University. Commissioner, Urban Re 
newal Administration, Housing and Home Finance Agency. Executive Director, Redevelopment Authority, 
City of Philadelphia, 1946-51; Secretary of Labor and Industry, State of Pennsylvania, 1951-55. 
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aspects of the program. When urban renewal is viewed in the light of more recent 


legislation as an attack on the problems of the city as a whole, not just slum neighbor- 
hoods, the central city still requires immediate attention because of its age and 
because of its overriding importance to all inhabitants of the entire urban-suburban 
complex. And yet, if we can depend on history to teach us any lessons for to- 
morrow, we must conclude that inevitably the suburban rings around our central 
cities will be inadequate for, or incompatible with, twenty-first century living, and 
the urban renewal process will be moving into the suburbs before we are through 
with the central city. And then, unless we plan to abandon our cities, certainly 
before we are through with the suburbs, we will be back renewing the central city, if, 
indeed, we have ever discontinued there. 

Urban renewal is just now falling into the pattern that it must adopt to mect 
the challenge of maintaining population centers compatible with the changes in 
modes of living. The program began with slum clearance in 1949.1 The Housing 
Act of 1954" developed the concept of urban renewal, including rehabilitation, blight- 
prevention, and the concept of attacking on a broad front, all of the city’s housing 
problems as an integral part of urban renewal. As the meaning of this transition 
from a slum clearance to an urban renewal program became clear, in the Housing 
Act of 1959° the concept of a community-wide program was written into the law with 
the provision for a Community Renewal Plan. 

In my opinion, as those engaged in urban renewal gain experience with com- 
munity-wide planning under a Community Renewal Plan, there will develop, largely 
by administration but partly by legislation, a technique in urban renewal which at 
this reading must be called new. Cities will no longer have urban renewal projects. 
The city will have only one project, which will embrace the entire city. Cities will 
no longer requisition funds and make plans project by project. A city will pro 
ceed with its one large project for renewal, and will draw down periodic payments 
that will apply to the entire job against a budget that has been established for a 
ten- or twenty-year program. 

A logical deduction from the consideration of urban renewal as a continuous 
process would be that the budgeted amount for a Community Renewal Plan would 
have certain characteristics of an open-end mortgage, being in effect more of a current 
estimate than a limitation on expense. This may well prove to be the case. How- 
ever, the development of the Community Renewal Plan has enough immediate 
problems without borrowing further from the future. This reference to the Com- 
munity Renewal Plan illustrates the fact about urban renewal that strikes me most 
forcefully: it is only beginning. 

’ 63 Stat. 413, 42 U.S.C. § 1441 (1958) 


* 68 Stat. 622, 42 U.S.C. § 1450 (1958). 
73 Stat. 672, 42 U.S.C.A. § 1453 (Supp. 1959) 





FEDERAL URBAN RENEWAL LEGISLATION 


AsHiey A. Foarp* anp Hitpert FerrerMant 


This article outlines the early origins, the struggle for enactment, and the develop- 
ment of federal urban renewal legislation. It also discusses separately two of several 
major issues which recurringly give rise to changes in that legislation. One concerns 
restrictions in the federal law which direct federal urban renewal aids toward the 
betterment of housing, as distinguished from the betterment of cities and of urban 
life in general. The other concerns the statutory formula for apportioning the cost 
of the program between the federal government and local governments.’ 

Perhaps no one who reads this symposium would expect a major federal program 
such as urban renewal, even though it may be urgently needed and broadly sup- 
ported, to be quickly formulated in detail adequate for enactment and swiftly enacted 
into law. A few might, however, underestimate the pitfalls and the time required. 
Some delays are inherent in the routine operations of the democratic legislative 
process, but the greatest delays in obtaining the enactment of legislation are to be 
expected when there are many diverse and important interests involved; and this 
may be true even after there is much agreement that the legislation’s underlying 
purpose is good. The history of the basic federal urban renewal statute—Title I of 
the Housing Act of 1949*—was not exceptional in this regard. It involved very many 
diverse interests and extended over a period of many years.* 


I 
Earty OricINs OF THE Feperat Law 


The major outlines of the 1949 legislation were distinctly visible in proposals 


* J.D. 1934, University of Chicago. Associate General Counsel, Housing and Home Finance Agenc 
Member of the District of Columbia and Illinois bars 

+ LL.B. 1937, Harvard Law School. Assistant General Counsel, Housing and Home Finance Agen 
Member of the New York bar 

The views expressed are those of the writers, who in no way purport in this article to speak for the 
Housing and Home Finance Agency. 

*Current problems concerning compensation to those displaced by urban renewal activities for loss 

property or for moving expenses and problems relating to the provision of housing for displaced 
persons are dealt with in other parts of this symposium. 

* 63 Stat. 413, 414, 42 U.S.C. § 1441 ef seq. (1958). 

Because the lengthy legislative history is crowded with many bills, hearings, and reports, this article 
will be burdened with many references and dates which are included largely to fill the needs of readers 
who may wish to consult the inadequately indexed primary sources. However, it is not possible within 
the space available to describe the history of detailed provisions of the law. Neither would it be very 
helpful, even if possible, to trace the basic provisions of the statute to the first person or persons who 
may have proposed them. As is so often true when problems are widely felt, similar solutions often 
occur at about the same time to many persons independently. The writers have not infrequently drafted 
laws to conform to legislative solutions hammered out in their presence, only to hear strangers later claim, 
obviously in good faith, to be the authors of the proposals. In some cases work, while unknown two the 
writers as draftsmen, had influenced their principals; and in other cases, work, though done earlier 
had gone unnoticed when the legislation was written. 
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made as early as 1941. 4 Handbook on Urban Redevelopment for Cities in the 
United States, published in November 1941, by the Federal Housing Administration, 
dealt with the problems of urban slums and blight and with the need for municipal 
rehabilitation and redevelopment. It recommended a planning agency for each city 
and also a corporate arm of local government to be known as a “city realty corpora- 
tion” with broad powers to acquire, hold, and dispose of real property for redevelop- 
ment, including the power to acquire sites through eminent domain. This proposal 
contemplated the long-term leasing of tracts, before or after clearance of buildings, to 
privately-financed redevelopment corporations for construction in accordance with 
approved plans conforming to the master plan of the city. The possible need for 
federal financial aid to the community was suggested. 

In December of the same year, 1941, a proposal conforming in more details to the 
federal urban redevelopment program as later authorized was made in an article, 
Urban Redevelopment and Housing, by Guy Greer and Alvin H. Hansen.” It opens 
with the following statement: 

With few exceptions, our American cities and towns have drifted into a situation, both 


physically and financially, that is becoming intolerable. Their plight, moreover, is getting 
progressively worse. 


The authors listed as the two chief obstacles in the way of replanning by the cities 
and of rebuilding by private enterprise: first, the lack of adequate powers in local 
governments to control the use of land; and secondly, the frozen status of high land 
costs in slum and blighted areas. The following are features of their proposal for 


removing these two obstacles: 

1. Federal loans or subsidies to communities for the elimination of slums and 
blighted areas, and technical aid to planning agencies of the communities. 

2. Comprehensive state enabling legislation granting necessary powers to the city 
or a “special unit” of local government, especially to authorize the acquisition 
of land through eminent domain where necessary. 

3. Requirements that the proposed redevelopment plan (i) be in accordance with 


* Proposals for eliminating slums and blight were, of course, made much earlier. See, for example, 
the carly suggestions made or referred to in the following publications: 3 THe Presipent’s [Hoover] 
CoNFERENCE ON Home BurLpinc AND Home Ownersuip ch. 1, app. VII (1932); Symposium, Low Cost 
Housing and Slum Clearance, 1 Law & CoNTEMP. Pros. 135-256 (1934); II James Forp, SLUMs AND 
Housine chs. 27, 30, 35 (1956); Engle, The British Housing Program, 190 ANNALS 191 (1937); Keppler, 
Housing in the Netherlands, id. at 205; Maser L. Wacker, Ursan Biicut aNp Situs chs. 25, 28, 29 
(12 Harvard City Planning Studies 1938). The earlier proposals are not reviewed here because 
they did not receive the direct attention of the congressional committees which considered urban re- 
development legislation, or because they relate to experience in other countries, or are not directed to 
federally-aided programs, or are not stated in much detail. Also, many earlier and detailed proposals 
for federal aid are not within the scope of this article because they approach the problem of eliminating 
slums and blight primarily through federal aid for low-rent housing construction, thereby conforming 
to the pattern of the United States Housing Act of 1937, rather than of the 1949 legislation. For 
example, in NationaL Resources Commitrer, Our Crttes—TuHerm Rove in THE NationaL Economy 
(1037), contrast the very general reference to cooperation by the federal government under the heading 
“Abolition of the Slum” (id. at 75) with the specific recommendations for federal action under the 
headings “Housing” (id. at 76) and “Six” (id. at xi). 

* Published as a pamphlet by the National Planning Association. 
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a master plan for the community, and (ii) indicate the future use of each portion 
of the acquired area, whether to be used for public or private purposes. 

4. Acquisition by local governments of land in slum and blighted areas with funds 
advanced from the federal government, as a step preliminary to demolition and 


redevelopment. 

5. Use of land for redevelopment to be independent of acquisition cost to the 
community, and recognition that acquisition cost of slum and blighted areas 
would normally exceed the direct dollar return to the community for use of the 
land. 


6. Repayment of federal advances, to the extent possible, from proceeds from use of 


the land, but recognition of need for federal loss of funds. 

7. Provision of public works in relation to the undertaking. 

8. Demolition and rebuilding or rehabilitation to proceed as rapidly as feasible. 

g. The guid pro quo of federal financial aid should be the initiation by the urban 

community of a long-range program of replanning and rebuilding. 

With one important modification, the first eight of these features are to be found 
in the federally-aided program as contemplated by the 1949 Act, and the ninth is 
strikingly similar to the requirement enacted in 1954 that the locality shall, in return 
for the federal aid, adopt a long-range “workable program” for dealing with its over- 
all problem of slums and blight. 

The major difference between the 1941 proposal and the 1949 Act relates to the 
type of federal subsidy. The Greer-Hansen proposal contemplated a subsidy, in- 
definite in amount, which would be made available over a long period of time.* This 

g | 
form of subsidy appears to be geared to the expectation (which Greer and Hansen 
shared with the authors of the 1941 FHA Handbook) that the land would normally 
be made available to private redevelopers under long-term leases, which would 
I 8g 
make the net loss on each project depend upon rentals paid over a long period of 
years. The 1949 Act, on the other hand, provided for a lump sum federal capital 
grant which would defray two-thirds of the net loss or “net project cost” as that 

* Thus, it was suggested that federal advances for land acquisition might be repaid, with some 
interest, but only to the extent that this could be done by paying during a period of 50 years or so, 
something like two-thirds of the proceeds received by the municipality from leasing the land to re- 
developers. See also three other suggestions described in Hansen, Three Plans for Financing Urban 
Redevelopment, appearing in Hearings Before the Subcommittee on Housing and Urban Redevelopment 
of the Senate Special Committee on Post-War Economic Policy and Planning, 79th Cong., 1st Sess. pt. 
9, at 1622 (1945) [hereinafter cited as Taft Subcommittee Hearings). One plan called for federal 
loans amortized over 100 years and bearing 1°%, interest, the federal subsidy consisting of the low interest 
rate. The city’s general credit would be pledged to the repayment. A second plan called for full 
federal guaranties of tax-exempt revenue bonds sold by the city to private investors. Revenues would 
consist of income from leased project land, and to the extent that the revenues were inadequate for re- 
tiring the bonds, the difference would be contributed, two-thirds by the federal government and one- 
third by the local government. The third plan would simply obligate the city to repay federal advances, 
with 1% interest, utilizing revenues from leasing project land, the general credit of the city not being 
pledged. The federal “subsidy” would consist of the low interest rate and the high risk of loss. 

Similar proposals for long-term loans (99 years) bearing very low interest rates, or even no interest, 


or for federal guarantees, were made by National Housing Administrator John B. Blandford, Jr., during 
these Hearings. Taft Subcommittee Hearings, pt. 4, at 1052, pt. 6, at 1305. 
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highly technical term is defined in the statute. Quite clearly, the act contemplates 
that the land would generally be sold to redevelopers in fee.’ When this is done, the 
major actual receipts are known, and it is much easier, without excessive artificiality, 
to calculate the federal grant as a percentage of the “net project cost.” Thus, the 
expectation that project land would generally be sold in fee tends to reinforce the 
use of a “capital grant” type of federal subsidy in preference to other forms of 


subsidy, payable over long terms. 

On April 2, 1943, Senator Thomas of Utah introduced S. 953, Seventy-cighth 
Congress, which closely paralleled the Greer-Hansen proposal.* The bill would 
have provided for federal advances to municipalities for acquiring land to be re- 
developed pursuant to local plans which had been federally approved. The advances 
were to be repayable, with two per cent annual interest, from rentals received by 
the municipality from leasing to private redevelopers project land not retained for 
public improvements. A later draft of the bill substituted a one per cent interest 
rate.” No federal grant was proposed, the federal “subsidy” consisting of the low 
interest rate and the risk of loss which would result from the indefinite period for 
repayment and from not pledging the general credit of the city to repayment. Also, 
federal advances which the bill would have authorized for preparing a master city 
plan and for planning specific redevelopment projects would apparently have been 
repayable only if a loan were later made for land acquisition. Senator Wagner of 
New York, on June 4, 1943, introduced, at the request of the Urban Land Institute, 
S. 1163, Seventy-eighth Congress, which would have provided for ninety-nine year 
federal loans to municipalities for land acquisition. The loans would have been 
repayable only from the proceeds of the lease or sale of the project land, with interest 
to be determined by the National Housing Agency.’® Federal grants were to be 
limited to the locality’s planning expenses. 

The Thomas bill, while technically pending before the Senate Committee on Edu- 
cation and Labor, actually received instead the attention of the Subcommittee on 
Housing and Urban Redevelopment of the Senate Special Committee on Post-War 
Economic Policy and Planning.’ Under the very active chairmanship of Senator 


* The 1949 Act also makes provision for cases where all or some of the land will be leased. § 102(a) 
provides for “definitive” (long-term) federal loans which become necessary when the leasing of project 
land by the city eliminates or reduces sales proceeds available for immediate repayment of “temporary” 
federal loans. 73 Stat. 671 42 U.S.C. § 1452(a) (Supp. 1959). § 110(f) provides for imputing a value 
to land which is leased, this value being treated, for purposes of calculating the federal capital grant, as 
though it were sales proceeds. 73 Stat. 675, 42 U.S.C. § 1460(f) (Supp. 1959). 

* Professor Hansen participated in the drafting, done largely by Alfred Bettman of Cincinnati, then 
Chairman of the Legislative Committee of the American Institute of Planners and also of the American 
Bar Association Committee on Planning Law and Legislation. 

® Draft dated Dec. 10, 1943, printed for Committee use and reprinted in Taft Subcommittee Hearings 
pt. 9, at 1625. 

*° Predecessor of the present Housing and Home Finance Agency. 

™ This was so because clearly any new federal aid program involving the tearing down of many 
structures would have to await the winning of World War II. Meanwhile, many thought it important 
to formulate such a program in advance of the war's end so that it would be available to help take up an 
expected slack in economic activity while industry converted from war to peace production. In intro- 
ducing his bill, Senator Thomas stated: “It is of the highest importance that, in the reconversion from 
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Taft, the Subcommittee conducted extensive and unusually searching hearings and 
studies between mid-1944 and mid-igg5 on a very broad range of housing and 
urban development problems. Its report on Postwar Housing, dated August 1, 
1945, and printed for the use of the full Committee, recommended :™ 


The establishment, on a provisional basis, of a new form of assistance to cities in ridding 
themselves of unhealthful housing conditions and of restoring blighted areas to productive 


use by private enterprise. 


The Subcommittee recommended that the National Housing Agency be author- 
ized to undertake a program of loans and annual contributions to assist municipali- 
ties in acquiring and clearing slum or blighted areas and disposing of them through 
sale or lease for public or private purposes. Redevelopment would be in accordance 
with a plan for the specific project area and consistent with “a general guiding plan, 
prepared by an official local planning agency, for the clearance of all slums in the 
city.” The federal annual contributions would be made for a period not exceeding 
forty-five years and would have the purpose “of covering the financial charges on 
the estimated or actual amount (whichever is the lesser) of the difference between 
(a) the total acquisition and demolition costs and (b) the recovery through sale or 
lease.” The federal contributions would not exceed a fixed percentage of the 
financing costs involved. The municipality would be required to contribute an 
amount at least equal to one-half of the federal contributions, thereby in effect limit- 
ing the federal contributions to two-thirds of the net cost. The federal government 
would “retain the power of election to substitute a capital payment in lieu of its 
outstanding annual contributions commitment at any time.” Federal loans for site 
acquisition and demolition would be authorized with maximum maturities of twenty 


years and at an interest rate not exceeding the “going rate” paid by the federal 


government on its own obligations. 

The proposed federal aid formula parallels the program of loans and annual con- 
tributions for low-rent public housing authorized in the United States Housing Act 
of 1937."% Both included federal loans to the locality (at interest rates based on a 
“going rate” paid by the federal treasury) to cover capital outlays; federal annual 
contributions over long periods of time to help defray a major portion of net losses; 


a wartime to a peacetime economy and the absorption of labor and resources which will be released by the 
termination of the war, the public expenditures which will be made shall be placed in projects which 
are both socially useful and economically sound.” Senator Thomas in no way implied that the pro- 
posed slum-clearance program was a temporary one for the postwar period, and Senator Wagner, in 
introducing his bill, denied that it was a “postwar” or “public-works” or “relief” or “pump-priming” 
bill. He emphasized that it was instead a program of federal aid for land development and re- 
development by private enterprise, and that the problem should be faced before the war is over in 
order for industry, finance, and state and local governments to be “ready to act when the war is over.” 

™*See p. 23, para. (g), and pp. 17-19. The recommendation that the program be established “on 
a provisional basis” is explained in the report by the need for experimentation resulting from lack of 
information as to the size of the task, the extent of the losses to be incurred from acquiring, clearing, and 
disposing of land, and the amount and nature of the aid which should be provided by the federal govern- 
ment. 

18 so Stat. 888, 42 U.S.C. § 1401 (1958). 
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and local contributions to help defray a lesser portion of the net losses. Both pro- 
grams also contemplated that there would be a definite upper limit on the federal 
contributions but that the assured federal contributions would be sufficient to make 
it possible to turn to the private market for a major share of the financing. Both also 
made provision for an alternate type of federal subsidy in the form of a lump-sum 
capital grant.’* The similarities between the Taft Subcommittee’s proposal and 
the 1937 Act are to a considerable extent traceable to experience under the 1937 Act. 
This is especially true of the proposal to make federal contributions over a long period 
of years. More important, however, are the basic underlying forces which shaped 
both the act and the proposal. The Subcommittee report stated that “an essential 
feature of any plan of Federal assistance should be provision for limiting the extent 
of the loss to be borne by the Federal Government and for sharing . . . costs by the 
municipality.” The report also stated that the Subcommittee did not find in the 
testimony any proposals that fully conformed to these principles. Senator Taft, 
during the course of the hearings, had previously revealed by his questions and com- 
ments that he would oppose an indefinite subsidy such as that involved in a very low 
interest rate and that he would seek a federal assistance formula that involved some 
definite contribution from the local community or a state.'” 

In emphasizing the many similarities between the Taft Subcommittee’s proposal 
and the United States Housing Act of 1937, it is important not to lose sight of the 
basic difference between the two. Whereas the 1937 Act was intended to help 
clear slums’® through federal loans and annual contributions for the provision of 


**In fact, this authority was not used under the 1937 Act, whereas it was later adopted as the sole 
form of basic subsidy under the 1949 Act. 

‘® Taft Subcommittee Hearings pt. 9, at 1612, 1613. 

** The title of the 1937 Act was “An Act to provide financial assistance to the States and political 
subdivisions thereof for the elimination of unsafe and insanitary housing conditions, for the eradication 
of slums, for the provision of decent, safe and sanitary dwellings for families of low income, and for the 
reduction of unemployment and the stimulation of business activity, to create a United States Housing 
Authority, and for other purposes.” (Emphasis added.) The Act itself required the elimination by 
demolition, effective closing, or compulsory improvement of unsafe or insanitary dwellings in the 
locality substantially equal in number to the dwellings provided with the federal aid. Under earlier 
authority, the federal government itself constructed low-rent housing projects through the Housing 
Division of the Public Works Administration. These were known as low-cost housing and “slum clear- 
ance” projects. See authority in § 202(d) of the National Industrial Recovery Act, 48 Stat. 195, 201 
(1933). The emphasis on slum clearance purposes in the public housing legislation was thought 
necessary in order to justify the taking of private property through eminent domain. The elimination 
of slums was considered to be more clearly a “public purpose” involving the public health than was 
the construction of low-rent housing. Some may regard it as a paradox that, while the slum clearance 
purpose was emphasized by the courts during the 1930's in cases upholding the taking of private land for 
public housing projects, these early housing cases (some involving slum clearance only indirectly) were 
sometimes the decisive factor during the 1950's in obtaining judicial approval for the taking of land by 
a city for purposes of direct slum clearance and private redevelopment. 

See also § 201(a)(2) of the Emergency Relief and Construction Act of 1932, 47 Stat. 709, 711, 
under which the Reconstruction Finance Corporation was authorized “to make loans to corporations 
formed wholly for the purpose of providing housing for families of low income, or for reconstruction 
of slum areas, which are regulated by State or municipal law as to rents, charges, capital structure, rate 
of return, and areas and methods of operation, to aid in financing projects, undertaken by such corpora- 
tions which are self-liquidating in character.” One such loan financed a large privately-owned rental 
housing project (Knickerbocker Village) built on a slum-cleared site in New York City. 
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low-rent housing, the new proposal contemplated that the federal subsidy would 
be addressed directly to the loss from assembling, clearing, and disposing of the land, 
with “the same degree of assistance” being given regardless of the type of re- 
development. 

Another recommendation by the Subcommittee foreshadowed a significant pro- 
vision of the 1949 Act. The Subcommittee recommended that in estimating the 
municipality’s contribution, credit be given not only for the value of land transferred 
to the project and the cost of streets, public utilities, and other site facilities incident 
to the project, but also for expenditures on “public buildings made necessary by the 
project.” Finally, the Subcommittee contemplated, as does the 1949 Act, that land 
would be disposed of through sale or lease, whereas many earlier proposals were 
predicated on leasing as the normal, or even sole, method of disposal."? 


Il 


Tue Strrucc_e For ENACTMENT 


The history of the specific legislation which became Title | of the Housing Act of 
1949 begins in 1945 in the Seventy-ninth Congress. The bill which was enacted in 
1949 was one of a long series of companion or rival bills which successively and al- 
most continuously received the attention of the Banking and Currency Committees 
of the House and Senate during three Congresses. On August 1, 1945, Senator 
Wagner of New York, for himself and for Senator Ellender of Louisiana, introduced 
S. 1342, Seventy-ninth Congress. Its urban redevelopment provisions very closely 


followed the recommendations of the Taft Subcommittee report, which was dated 
that same day. On November 14, S. 1592, Seventy-ninth Congress, containing 
similar provisions, was introduced as a substitute bill by Senator Wagner of New 
York, for himself and Senators Ellender and Taft. Senators Wagner and Ellender 
had served on the Taft Subcommittee; Senator Wagner was also Chairman of the 
regular Committee on Banking and Currency to which S. 1592 was referred; and 
Senator Taft was the second ranking minority member of that Committee. 

Title V1 of the bill was headed “Land Assembly for Participation by Private 
Enterprise in Development or Redevelopment Programs.” Other titles of S. 1592 
provided for the establishment of a permanent national housing agency; a housing 
research program; grants to localities for urban planning; substantial changes in the 
operations of the Federal Home Loan Bank Board and the Federal Savings and 

*? During the hearings, Alfred Bettman testified that the leasing policy embodied in Senator Thomas's 
bill was “debatable” and “should perhaps be changed so as to permit sales.” He stated: “While there 
is much to be said in favor of a lease land tenure policy as promotive of the stabilizing of the plans 
upon which the Federal aid would be based, nevertheless the time may not have as yet arrived for the 
adoption of that policy.” Other proponents of leasing may have been motivated not only by the tighter 
municipal control over land use, but also by the possibility of capturing for the municipality long-range 
increases in land value, thereby offsetting losses due to clearance. However, members of the Subcomit- 
tee apparently felt that neither of these considerations warranted a displacement of private ownership and 
control (subject to restrictions in the redevelopment plan) over large areas of urban real property. In 


any event, it was felt that a federal law should certainly not be written so as to preclude the municipality 
from selling project land. Taft Subcommittee Hearings pt. 9, at 1611. 
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Loan Insurance Corporation; extensive changes in the mortgage insurance operations 
of the Federal Housing Administration, including special programs for moderate 
income families and for cooperative housing; a new program under which the FHA 
would insure the annual yield on mortgage-free private investment in rental housing 
projects; the disposition of federally-owned war housing; a new program of loans 


and grants by the Secretary of Agriculture for farm housing; and authorization 
over a period of years for 500,000 additional low-rent public housing units. Many 
of these proposals were highly controversial. During the sixteen days of committee 
hearings held between November 27, 1945, and January 25, 1946, especially bitter 
opposition was expressed by the home-building, mortgage-iending, and real estate 
industries to the proposed enlargement of the low-rent public housing program. 
While more narrowly based, there was equally vigorous opposition to many other 
provisions of the bill. For example, the savings-and-loan segment of the mortgage- 
lending industry objected strongly to the inclusion of the Federal Home Loan 
Bank Board and the Federal Savings and Loan Insurance Corporation as subordinate 
agencies in the proposed permanent National Housing Agency. Although more 
than a little criticism was directed at the urban redevelopment title, it was clear to 
observers at the hearings that this title was not generating really heated objections. 
Indeed, the National Association of Real Estate Boards and the United States Savings 
and Loan League endorsed the principle of federal aid for slum clearance and 
urban redevelopment, while objections expressed by the National Association of 
Home Builders and the Mortgage Bankers of America were stated rather mildly.’* 


** A representative of the National Association of Real Estate Boards (which had once itself proposed 
federal loans for urban redevelopment) suggested that the enactment of federal aid for slum clearance 
and private redevelopment would enable private enterprise to do the job that public housing was supposed 
to do. He also testified as follows: ‘The National Association of Real Estate Boards strongly favors a 
program for urban redevelopment. . . . We would want to see legislation that would assure local 
control of the projects from start to finish, and Federal financial assistance made in lump sum grants on 
a 50-50 matching basis for land assembly purposes. . .. We favor putting the Federal contribution into 
an outright grant, because in that way you know exactly what it will cost the United States Treasury... . 
The :annual contribution is vicious, also, in that it insures Federal domination of the municipality.” 
Hearings Before the Senate Committee on Banking and Currency on S. 1592, General Housing Act of 
1945, 79th Cong., 1st Sess. 454-55, 480-81 (1945-46). It is true that the Association by 1947 had re 
versed its position and opposed federal aid for urban redevelopment. Hearings Before the Senate Com 
mittee on Banking and Currency on S. 866 Honsing, 80th Cong., 1st Sess. 345, 363, 368 (1947). 
However, the main grounds for the objection at that time seemed to be that state and local aids 
were sufficient for such a program and that large-scale redevelopment was not likely while housing 
conditions were tight. By 1949, even these objections by the Association were weakened when its 
representative, in opposing enactment of Title I of the Housing Act of 1949, stated that he was “not 
necessarily” opposed to federal money for slum clearance by local redevelopment agencies, but that 
he was opposed to Title I “as presently written.” On the same occasion, another representative of the 
Association, when pressed for the grounds of his objections to Title I, referred to a provision for 
developing “open urban land” and stated “that is our objection to the bill." Hearings Before the Senate 
Committee on Banking and Currency on S. 138, General Housing Legislation, 81st Cong., 1st Sess. 411, 
413 (1949). By 1954, the Association had come a long way around toward its original position, 
expressing approval of the Title I program if major emphasis were placed on conservation and rehabilita- 
tion, with clearance being focused on the very worst slum pockets that cannot be rehabilitated. Hearings 
Before the Senate Committee on Banking and Currency on S. 2889, Housing Act of 1954, 83d Cong., 2d 
Sess. 440-41 (1954). 

Testimony presented on behalf of the United States Savings and Loan League included the following 
statements: “Our people have studied the problem of slum clearance for some years and agree that it 
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The omnibus bill was reported by the Senate Banking and Currency Committee 
on April 8, 1946, with many amendments, but with its major proposals retained." 
Despite the widespread opposition, chiefly flowing from trade associations, but with 
vigorous support for the bill from many professional, municipal, religious, and labor 
organizations,” the bill was passed by the Senate on April 15, 1946 with overwhelm- 
ing bipartisan support. There was no record vote, but during the voice vote, 


observers in the gallery noted that, in a well-attended chamber, not a single senator 


voted against final passage. 

The opposition made itself far more strongly felt in the House, where opponents 
of the more controversial features were able to gain the support of many representa- 
tives from rural districts. Opponents of the Wagner-Ellender-Taft bill in the House 
rallied around a rival bill, H.R. 6205, Seventy-ninth Congress, introduced on April 
18, 1946, by Representative Wolcott of Michigan, ranking Republican member of the 
House Committee on Banking and Currency. His bill, unlike the Senate bill, made 
no provision for a permanent over-all housing agency, additional low-rent public 
housing, special FHA mortgage insurance aids for moderate-income families and 
cooperatives, FHA yield insurance on rental housing, and farm housing aids. How 
ever, the Wolcott bill did propose a federal urban redevelopment program, perhaps 


in recognition of the fact that this was a far less controversial proposal than those 


is an appropriate field for public action and public expenditure. We have felt that the procedure could 
be carried out largely by local governments and that, after the land so acquired was written down to a 
reasonable use value, it should be used for its highest and best use, public or private. We have clearly 
felt that it should not be used exclusively for public housing. We think it is appropriate for the 
Federal Government to furnish money to be used along with funds of States and municipalities for 
such land assembly in the slum areas of our cities.” Criticisms of the provisions were addressed to 
matters of detail. The League testified that the provisions were unnecessarily complex; that the pro 
posed annual contributions “involve a complicated and expensive approach” and that the. transaction 
“could better be handled by direct grants at the outset”; and that the law should make it completely 
clear that land could be redeveloped for other than public housing purposes and that local public housing 
authorities would not necessarily administer the program locally. Hearings Before the Senate Committee 
on Banking and Currency on S. 1592, General Housing Act of 1945, 79th Cong., 1st Sess. 837-38, 844-45 
(1945-46). 

The President of the National Association of Home Builders testified against “Federal subsidies for 
public housing and slum clearance” in S. 1592, but, except for reference to the funds involved, his entire 
discussion was directed to the public housing provisions and not to the slum clearance provisions 
Id. at 599-602. Testimony which was offered against the slum clearance provisions of S. 1592 on behalf 
of the Mortgage Bankers of America consisted of the following relatively mild objection: “We cannot 
say that these provisions are the best answer to this important problem. We believe, however, that the 
expenditure of federal funds at this time is inflationary and inopportune.” Id. at 404-05. (Emphasis 
added.) 

'* Senate Comm. on Banking and Currency, General Housing Act of 1946, S. Rev. No. 11318, 
soth Cong., 2d Sess. (1946). The report contains both a brief summary and a detailed section-by -section 
analysis of the bill as reported. (The bill was debated in the Senate on April 11 and 15, 1946 

*” Organizations supporting the bill included the American Association of Social Workers, American 
Association of University Women, American Federation of Labor, American Public Health Association, 
American Veterans of World War Il (AMVETS), Congress of Industrial Organizations, Federal Council 
of Churches of Christ in America, National Association of Housing Officials, National Board of the 
Young Women’s Christian Association, National Catholic Welfare Council, National Conference of 
Catholic Charities, National Council of Jewish Women, National Institute of Municipal Law Officers, 
United States Conference of Mayors, and Veterans of Foreign Wars of the United States. 
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excluded from the bill.2"_ Although the proposal differed greatly from that in the 
Senate bill, it gave support to the principle that substantial federal aid was warranted 
for this purpose. Thus, the Wolcott bill would have authorized the Reconstrucion 
Finance Corporation to make $1 billion of federal loan funds and $1 billion of 
federal capital grants available to localities for slum clearance projects. The major 
difference in the federal formula under the two bills was that federal grants 
under the Wolcott bill would have been limited to one-half, rather than two-thirds, 
of the net project cost.”” 

Hearings on general housing legislation were scheduled in the House Committee 
on Banking and Currency on June 28 and 2g, and on July 1, 3, and 5, 1946. On each 
occasion, the Committee adjourned on a point of order raised by opponents of the 
Wagner-Ellender-Taft bill on the grounds that the House was in session. The House 
hearings were neither completed nor published, and the Seventy-ninth Congress 
adjourned on August 2, 1946, without the bill having reached the floor of the House. 
This was only the beginning of a long series of similar disappointments to be suffered 
by the sponsors of general housing legislation and of federal aid for urban redevelop- 
ment. 

A successor bill, S. 866, was introduced in the Eightieth Congress on March. 10, 
1947, by Senator Taft, for himself and Senators Ellender and Wagner, and came to 
be known as the Taft-Ellender-Wagner bill. Its urban redevelopment provisions did 
not differ much from those in S. 1592.7* S. 866 was reported by the Senate Banking 
and Currency Committee in April, 1947 after hearings during March and April.** 

The battle lines which had formed in 1945 and 1946 around the Wagner-Ellender- 
Taft bill shifted very little during 1947, 1948, and the first six months of 1949, as the 
Taft-Ellender-Wagner bill was considered, modified, and superseded by other com- 
prehensive housing bills. The intensive legislative battles during this entire period 
involved no important new positions, even though many skirmishes were fought 
over new terrain under new leaders utilizing new tactics. For example, the terrain 
was changed when a special Joint Committee on Housing was appointed in July 
1947 to make a new study and investigation of housing. Its Chairman, Representa- 
tive Gamble of New York, and its Vice Chairman, Senator McCarthy of Wisconsin, 
opposed many of the important provisions in the Wagner-Ellender-Taft bill. The 
Committee held very extensive hearings from September 1947 through January 1948, 


*? Senator Ellender recognized this fact when he inserted in the Congressional Record twelve ques- 
tions and answers which were later printed as a pamphlet, Odjections to the Wagner-Ellender-Taft Bull 
Are Not Valid. Not one of the questions or objections was addressed to the urban redevelopment pro 
gram. See 92 Conc. Rec. 3699 (1946). 

** Perhaps a motive for assigning the program to the RFC was to avoid giving aid and comfort 
to the proponents of a permanent national housing agency. 

** A detailed comparison of the two bills appears in Part 6 of a pamphlet prepared by the Legislative 
Reference Service of the Library of Congress for the use of the Senate Committee on Banking and 
Currency, THe Generat Housinc Bii—ArcumMeNts For AND Acainst SENATE Bitt 1592, 80TH 
Conc., 1st Sess. (Comm. Print 1947). 

*4 Senate Comm. on Banking and Currency, National Housing Commission Act, S. Rep. No. 140, 
8oth Cong., 1st Sess. (1947). 
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while proponents of comprehensive housing legislation charged that this was a 
delaying tactic by the Chairman and Vice Chairman. However, a majority of the 
Committee did in fact favor the Taft-Ellender-Wagner bill, and its Final Majority 
Report of March 15, 1948, reflected that fact.** Here again, urban redevelopment 
proposals were not the subject of major differences of opinion concerning basic 


principles.”® 

Amendments to conform S. 866 to the recommendations of the Joint Committee 
were introduced by Senator Flanders of Vermont, simultaneously with the publica- 
tion of the final report of the Joint Committee on March 15. Hearings on these 
amendments were held on March 31 and April 1 by the Senate Banking and Cur- 
rency Committee, and the amendments were reported on April 8.*7 They included a 
number of significant changes in the urban redevelopment provisions.” The most 
noteworthy from a long-range viewpoint was the change from a system of federal 
annual contributions for slum clearance to a system of capital grants. This change 
had been recommended during the hearings in the Seventy-ninth Congress by the 
National Association of Real Estate Boards and the United States Savings and Loan 
League.*** During the Eightieth Congress, it was concurred in by the Housing Ad- 
ministrator, who stated: “This seems to be a desirable improvement, since the amount 
of the subsidy necessary would become fixed when the land in a project area had 
been assembled, cleared, and sold or leased for redevelopment, and there would not 
appear to be any possibility of savings to the Government through the use of a system 
of annual contributions. Further, of course, Senator Flanders’ amendments . . . 
would reduce very substantially the period when substantial Federal supervision of 
project accounts and revenues would be required.”** Another change was the new 
requirement that the Housing Administrator, in extending financial aid under the 
urban redevelopment title, “give consideration” to the extent to which the locality has 
undertaken a program to encourage housing cost reductions through the adoption 
and improvement of building and other local codes.*° 

The Senate debated the bill at great length and passed it by voice vote on April 

** Joint Comm. on Housing, Final Majority Report, Housing Study and Investigation, H.R. Rev. No. 
1564, 80th Cong., 2d Sess. (1948). 

** Compare Joint Comm. on Housing, Housing Study and Investigation, S$; Rep. No. 1019, 8oth 
Cong., 2d Sess. 6-7, 18, 20 (1948), with Joint Comm. on Housing, Final Majority Report, H.R. Rep. No 
1564, 80th Cong., 2d Sess., at 24-25 (1948) (individual views of Senator McCarthy). 

*" Senate Comm. on Banking and Currency, Housing Act, S. Rev. No. 140, 80th Cong., 2d Sess. pt. 
2 (1948). 

**See Senate Comm. on Banking and Currency, Housing Act, S. Rev. No. 140, 80th Cong., 1st 
Sess. pt. 2 (1948), for a section-by-section analysis of S. 866 as reported in 1948; a comparison with the 
legislative recommendations of the Joint Committee on Housing; and a comparison with the bill as 
previously reported in 1947. See also Hearings Before the Senate Committee on Banking and Currency 
on Perfecting Amendments to S. 866, 8oth Cong., 2d Sess. 179-81 (1948), for the Housing Administrator's 
analysis of the changes in the urban redevelopment provisions. 

9** See Hearings, supra note 18. 

* Hearings Before the Senate Committee on Banking and Currency on Perfecting Amendments to 
S. 866, 80th Cong., 2d Sess. 180 (1948). 

*° This was a forerunner of the so-called “workable program” requirement of the 1954 legislation 
referred to below. 
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22, 1948, again with overwhelming bipartisan support." It nevertheless died in the 
Eightieth Congress after extensive hearings by the House Banking and Currency 
Committee between May 3 and June 8; the collection meanwhile of about 120 signa- 
tures on a petition by members of the House to discharge that Committee of further 


consideration of the bill so that it could be brought to an early vote on the floor; 
the introduction by Chairman Wolcott on June 8 of H.R. 6841, a substitute bill which 
did not contain public housing, slum clearance, and farm housing provisions; a 
fourteen-to-thirteen vote within the Committee on June 10 to restore the omitted pro- 
visions in the form in which they appeared in the Taft-Ellender-Wagner bill; the 
introduction on June 11 by Chairman Wolcott, at the request of the Committee, of 
H.R. 6888, a clean bill, containing those provisions, which was reported three days 
later;** the tabling of the bill by the House Rules Committee on June 16; the intro- 


duction, reporting,®* and passage by the House** on June 16, 17, and 18, respectively, 


of Chairman Wolcott’s new bill, H.R. 6959, which omitted these provisions; the 
adjournment of the Congress for the 1948 national political conventions shortly after 
Senator Ellender, with the support of Senator Tobey, objected on June 1g to a unani- 
mous consent request for the consideration of the House-passed bill; a special con- 
gressional session which started July 26, and which was called by the President 
primarily for the consideration of the Taft-Ellender-Wagner bill and of legislation 
“to check inflation”;*° the reporting of H.R. 6959 by the Senate, amended so that it 
was in substantially the same form as the Taft-Ellender-Wagner bill;*® the reluctant 


passage of that bill by the Senate after a floor amendment had removed the public 


housing, slum clearance and farm housing provisions;** and the reluctant approval by 


the President of the Housing Act of 1948 without these major provisions.” 


** Along with Senators Taft and Ellender, active supporters of the bill included Senator Tobey of 
New Hampshire, Chairman of the Banking and Currency Committee during the Republican Eightieth 
Congress and a member of the Joint Committee on Housing; Senator Flanders of Vermont, Republican 
member of both Committees and sponsor of the 1948 amendments to the bill; Senator Maybank of 
South Carolina, member of the Banking and Currency Committee during the Eightieth Congress and 
its Chairman in the following Democratic Congress; and Senator Sparkman of Alabama, a member of 
both Committees and Chairman of the Housing and Rents Subcommittee of the Banking and Currency 
Committee during the Eighty-first Congress. The bill was debated in the Senate on April 14, 15, 20, 21, 
and 22, 1948. 

* House Comm. on Banking and Currency, Housing Act of 1948, H.R. Rep. No. 2340, 80th Cong., 
Sess. (1945). 

** House Comm. on Banking and Currency, Housing Act of 1948, H.R. Rep. No. 2389, 80th Cong., 
Sess. (1948). 

** Under suspension of the rules, with no amendments allowed. 

®° The President’s Proclamation No. 2796, July 15, 1948, 13 Fep. Rec. 4057 (1948), and Address by 
the President before a Joint Session of the Senate and the House of Representatives, Urgent Needs of the 
{merican People, H.R. Doc. No. 734, 80th Cong., 2d Sess. (1948). 

°* Sen. Comm. on Banking and Currency, National Housing Act, S. Rep. No. 1773, 80th Cong., 2d 
Sess. (1948). 

57 The Senate debate on August 5 and 6, 1948, made it abundantly clear that the Senate had re 
luctantly omitted these provisions only because there was insufficient time, prior to the 1948 presidential 
elections, to overcome the parliamentary hurdles which a minority of the membership of the House of 
Representatives would certainly place in the way of the broader legislation. 

** Pub. L. No. 901, 80th Cong., 2d Sess. (Aug. 10, 1948), and accompanying statement by the 


President 





FEeperaL LEGIsLATION 647 


The considerations™ which led to the omission in mid-ig48 of urban redevelop- 
ment provisions from House-originated legislation were different from those which 
led to the omission of public housing and farm housing provisions. The public 
housing provisions continued to be the target of uncompromising attack, and the farm 
housing provisions were often characterized as wrong in principle. The urban 
redevelopment provisions, however, continued to escape direct attack from most of 
the opponents of the Taft-Ellender-Wagner bill, although latent or disguised general 
opposition was evident in some of the objections to matters of detail and in the fact 
that the provisions were omitted entirely when an unusually good opportunity to do 
so presented itself. The opportunity in mid-1948 for jettisoning the urban redevelop- 
ment proposal consisted of the pressure to enact, prior to the 1948 presidential 
elections, noncontroversial provisions for the encouragement of private housing con- 
struction during a period of severe housing shortage. This shortage had led to the 
inclusion in the Taft-Ellender-Wagner bill, as reported to the Senate in April 1948, 
of provisions postponing the purchase of any urban-redevelopment-project land until 
July 1, 1949, and also postponing the demolition of any residential structures on such 
land until July 1, 1950. In the light of these provisions, members of Congress moti 
vated by some degree of opposition to the program were able to contend that no 


great harm would result from delaying enactment of the provisions until early in 


1949, while substantial harm could result from the failure to enact a “half-loaf” 
measure. Some proponents of the urban redevelopment provisions countered that 
enactment was necessary in 1948 in order for land acquisition to be possible by July 
1, 1949; but other proponents, recognizing that the housing shortage was not (as 
contemplated by the postponement provisions in their bill) likely to disappear by the 
summer of 1950, were willing to overlook the mote in the eye of the opposition in 
view of the beam in their own. 

The Eighty-first Congress convened on January 3, 1949, and two days later wit- 
nessed an apparent breach in the Senate’s record of bipartisan cooperation in the 
field of housing when Senator Ellender, for himself, Senator Wagner, and six other 
Democratic Senators introduced S. 138, a comprehensive housing bill which consisted 
substantially of the unenacted parts of the Taft-Ellender-Wagner bill.“ A roughly 


*° Evidence of these considerations may be found both in the Senate debate of August 5 and 6 
1948 and in a report (Special Subcomm. of the Senate Comm. on Banking and Currency, Housing 
Act of 1948, 8. Doc. No. 202, 80th Cong., 2d Sess. (1948)) which was made on August 7 to the Senate 
Committee on Banking and Currency by three of its members who were designated by the Chairman to 
confer informally with members of the House of Representatives concerning housing legislation which 
could be enacted during the special session of Congress. 

“ A section-by-section summary of S$. 138, 81st Cong., 1st Sess. (1949), and a list of the major 
differences between it and §. 866, as passed by the Senate in the Eightieth Congress, may be found in 95 
Conc. Rec. 48-55 (1949). Among these differences were a proposed reduction in the maximum ma 
turity of the federal urban redevelopment loans from 45 to 40 years; a new provision for federal loans 
for surveys and plans in preparation of urban redevelopment projects; and a new provision under which 
the President could, within prescribed limits, accelerate the availability of the $500 million urban re 
development capital grant authorization which would otherwise become available in five equal annual 


installments. 
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similar*’ bill, S. 709, was introduced on January 27 by Republican Senator Baldwin of 
Connecticut for himself, Senator Taft, and fourteen other Republican Senators, 
thereby making up in numbers what they had lost in time, and revealing the con- 
tinued presence of bipartisan support, though not cooperation. After the Senate 
Banking and Currency Committee had held hearings on these and other housing 
bills during most of February, the Committee was prepared to report out a compro- 
mise bill.** Accordingly, in a symmetrical flourish of resumed cooperation, S. 1070, 
Eighty-first Congress, was introduced on February 25 under the joint sponsorship of 
eleven Democratic and eleven Republican Senators, including Senators Ellender, 
Wagner and Taft, and was reported to the Senate that same day.** The bill was 
passed by the Senate on April 21 by a roll call vote of fifty-seven to thirteen. The 
opposition was led by Senators Bricker of Ohio and Cain of Washington, both of ' 
whom spoke chiefly against the public housing provisions.** Senator Bricker ap- 
parently expressed the prevailing views of opponents in both the Senate and the 
House when he stated: “I am in favor of the slum elimination section. I am opposed 


to the public housing section. I favor the research section, and I am opposed to the 


farm housing section.”*° 


In the meantime, Representative Spence of Kentucky, Chairman of the House 
Committee on Banking and Currency, had on April 4, 1949, introduced a compre- 
hensive housing bill, H.R. 4009, Eighty-first Congress. The Committee held hearings 
during April and the early part of May and then, during three days of executive 
sessions, adopted many amendments designed to reduce the number of differences 
between the House bill and the Senate-passed bill. On May 16, H.R. 4009 was 
reported by a vote of fourteen to seven.*® 


** The most talked about difference between the Democratic and Republican bills was in the number 
of low-rent public housing units authorized—1,050,000 in the former and 600,000 in the latter. In 
the urban redevelopment provisions, the differences were minor, with the Democratic bill providing for 
40-year maximum federal loans as against 45 years in the Republican bill and with other differences 
relating to merely temporary provisions governing the dates when land purchases and demolition could 
begin. 

“* The compromise consisted in large part of an 810,000 unit public housing authorization, as 
against cither 1,050,000 or 600,000. 

** Senate Comm. on Banking and Currency, Housing Act of 1949, S. Rep. No. 84, 71st Cong., 
ist Sess. pt. 7 (1949), and sd. pt. 2 (section-by-section summary) (March 11, 1949). The Committee 
adopted the S. 138 provision which imposed a 40-year maximum on federal loans for urban redevelopment 
projects. 

**See Senate debate on April 14, 19, 20, 21, 1949. A series of floor amendments to the bill 
were defeated by the Senate. These included an amendment by Senator Bricker to strike out the 
public housing and farm housing titles. They also included a series of eight amendments to the public 
housing title offered by Senator Bricker, either alone or with Senator Cain, which would have crippled 
or severely limited that program. In contrast, the only limiting amendment to the urban redevelopment 
provisions offered by the two Senators was one which would have required the Housing Administrator 
to obtain loan funds through the appropriations process, instead of by borrowing directly from the 
Treasury. 

*Sos Conc. Rec. 4852 (1949). Compare the House debate on H.R. 4009, 81st Cong., 1st Sess. 
(1949), 95 Conc. Rec. 8128-67, 8223-69, 8341-84, 8451-82, 8534-60, 8615-87 (1949). 

*® See House Comm. on Banking and Currency, Housing Act of 1949, H.R. Rep. No. 590, 81st Cong., 
ist Sess. (1949). Again, public attention was directed chiefly to the low-rent housing provisions, H.R. 
4009 having proposed 1,050,000 dwelling uxits over a period of years instead of 810,000 units as in the 
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On June 7, the House Rules Committee voted seven to five to table the bill. Its 
opposition, as the year before, was centered on the public housing provisions. How- 
ever, earlier actions taken by that Committee to block floor consideration of bills 
(such as the Taft-Ellender-Wagner bill) which had strong majority support in the 
House as a whole had led to the adoption of simplified procedures, which were in 
effect during the Eighty-first Congress, for bringing a bill to the floor of the House 
without the concurrence of the Rules Committee. Under threat of resorting to these 
procedures, proponents of H.R. 4009 persuaded the Rules Committee to reverse itself, 
and on June 16, the Committee voted eight to four to send the bill to the floor of 
the House. 

The House debated the bill for several days, starting on June 22. As expected, the 
major attack was on the low-rent public housing provisions, which were narrowly sus- 
tained by a roll call vote of 209 to 204." The entire bill was then passed on June 29 
by a vote of 227 to 186." 

At no time during the debate were the urban redevelopment provisions seriously 
endangered. Representative Cole of Kansas (later to become the Housing Admin- 
istrator and a strong proponent of urban redevelopment) offered an amendment to 
prohibit federal aid for urban redevelopment in any fiscal year unless the Secretary 
of the Treasury has estimated that the federal government's income for the year 
would not be less than its expenditures. This amendment was defeated by a division 
vote of 133 to 106.*° Representative Phillips of California offered an amendment 
which would have required urban redevelopment loan funds and public housing 
annual contributions to be specifically authorized by Congress in appropriation acts 
before the federal government could enter into contracts to provide these forms of 
assistance. This amendment was defeated by a division vote of 131 to 119." 

Congressional action on the bill was completed on July 8, when the House and 
Senate each approved the Conference Report" resolving the few remaining differ- 


Senate-passed bill. Differences in the urban redevelopment title between the House-reported and Senate 
bills were very minor, except that the House bill did not contain a provision, which had been added 
to the Senate bill by a floor amendment, requiring a public hearing prior to land acquisition by the 
local public agency. This difference was later eliminated by a House floor amendment which added a 
similar requirement to the House bill. 

*? Roll Call No. 117, 95 Conc. Rec. 8667 (1949). Prior to this vote, the House, sitting as a Com- 
mittee of the Whole House, had approved an amendment offered by Chairman Spence to reduce the 
public housing authorization to 810,000 units, the same number proposed in the Senate-passed bill (95 
Conc. Rec. 8623-36 (1949)). However, the technical effect of the roll call vote was to retain in the 
bill as passed the 1,050,000 unit authorization proposed in the bill as introduced and reported. 

** Roll Call No. 120, 95 Conc. Rec. 8677 (1949). See also Roll Call No. 119, sbid., rejecting a 
motion to recommit the bill and to substitute other legislation which included urban redevelopment, but 
not public housing, provisions. The bill was debated on June 22, 23, 24, 27, 28, and 29. 

** 95 Conc. Rec. 8548 (1949). 

*° Id. at 8549. Similar proposals in the field of housing and urban renewal have been made from 
time to time by the Eisenhower Administration. 

*2 Committee on Conference, Conference Report on Housing Act of 1949, H.R. Ree. No. 975, 81st 
Cong., 1st Sess. (1949). The bill number was S. 1070, the House having inserted the text of H.R. 
4009 as approved by the House after the enacting clause of S. 1070 as previously passed by the Senate. 
The differences confronting the conferees were relatively minor, as a practical matter, because the House 
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ences between,-the two chambers. The Housing Act of 1949 was approved by the 
President on July 15, thereby ending a four-year struggle for enactment. During 
the history of this legislation, the major change in the basic proposal was the substitu- 
tion of federal short term loans and capital grants, in connection with cleared land 
which would generally be sold by the local public agency, for long-term loans and 
annual subsidies payable over a long period of years, in connection with land which 


would generally be leased. 

A number of factors had contributed to the length and intensity of the struggle. 
The most basic was that the opposing forces outside Congress were both highly 
influential and firmly committed to their positions. Organizations supporting the 
omnibus legislation included many civic, professional, municipal, religious, veteran, 
and labor organizations.""* Often, when legislative support is so widespread, it is 
also listless and intermittent. In this case, the supporting groups made an unusually 
sustained and vigorous effort in close cooperation with each other. Factual data 
and arguments were provided by the professional and municipal organizations and 
by the Executive Branch of the federal government. General public interest in 
housing and slum clearance legislation dated to the 1930's, but much wider interest 
was sparked and fanned by the severe nationwide housing shortage which prevailed 
during the years following the war. This shortage had resulted from the depressicn, 
wartime construction limitations, and construction material shortages immediately 
after the war. The housing shortage was universally recognized as a national 
emergency because of its special impact on returning veterans. Although this 
temporary emergency was not relevant to most of the omnibus legislation and 
although it actually furnished an argument against the slum clearance provisions, it 
was dealt with by some of the other provisions in the Taft-Ellender-Wagner bill, 
and during 1947 and 1948 (before these other provisions were separately enacted in 
the Housing Act of 1948), it added very volatile fuel to what might otherwise have 
been a slow-burning fire. 

Objections to the comprehensive housing legislation as a whole, and particularly 
bitter objections to the public housing provisions, were expressed by every national 
trade organization whose members were primarily engaged in producing, financing, 
or dealing with residential property. Although these organizations were handi- 
capped by a “selfish special interest” label which was repeatedly pasted on them by 
the sponsors of the legislation and by President Truman, they nevertheless had cer- 
tain counter-balancing advantages which were inherent in their being large yet 
specialized trade organizations. These advantages included their ability to co- 
had already indicated by its vote on the Spence amendment that it would accept the 810,000 low-rent 
housing units proposed in the Senate bill in place of the larger number of units approved by a narrow 
margin on the floor of the House. See note 47 supra. The conferees agreed to the elimination 
of a provision added on the floor of the House which would have required that preference in the 
selection of tenants for dwellings built in a redevelopment project area be given to families displaced 


from the area who were willing and able to pay the rents or prices charged for the new dwellings. 


** See note 20 supra. 
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ordinate their efforts even more closely than their opponents could; to mobilize local 
chapters and members more quickly; to testify on the basis of their detailed and 


practical knowledge of their own industries; and to concentrate all their legislative 
activity in this one field. Notwithstanding these advantages and the substantial sup- 
port which they received from the United States Chamber of Commerce and the 
National Association of Manufacturers, the several trade associations could not 
muster a majority of Congress on their side, particularly when the extremely 
wide public support which existed for the legislation was periodically intensified by 
bluntly worded presidential statements.*” 

Accordingly, the immediate cause for the long delay in enacting the legislation 
must be sought inside the Congress. The major obstacles to enactment were erected 
in the House of Representatives rather than in the Senate. These obstacles are 
readily traceable to the power to delay legislation which the House Committee on 
Rules and committee chairmen are able to exercise under the rules of the House. 
Important traditional factors in selecting Rules Committee members are seniority, 
which is often obtained by representing “safe” or conservative districts, and the greater 
ability to withstand public pressures which is afforded to Representatives trom such 
districts. Accordingly, the Committee’s power tends to be exercised on the con- 
servative side of issues. Because “safe” districts are often rural districts, committee 
chairmen and Rules Committee members from such districts are especially likely 
to exercise their power against controversial legislation which is designed to meet 
problems peculiar to urban centers. 

The fact that the House as a whole has many members who, unlike Senators, 
represent areas without any substantial urban centers, helps account for the fact that 
the Housing Act of 1949 passed the House by a vote of only 227 to 186, whereas it 
passed the Senate by a vote of fifty-seven to thirteen. A reading of the House debate 
on the Housing Act of 1949 confirms the existence of strong feclings by some rural 


congressmen against legislation to meet the special needs of city dwellers.’ (Lontact 


*® See the following statements by President Truman calling for enactment of comprehensive housing 
legislation, including urban redevelopment provisions: Message from the President Transmitting Outline 
of Plans Made for Reconversion Period, H.R. Doc. No. 282, 79th Cong., 1st Sess. 18-20 (1945); Message 
from the President of the United States Communicated to Congress, H.R. Doc. No. 398, 79th Cong., 2d 
Sess. 34-35 (1946); Address of the President Before Congress, H.R. Doc. No. 1, 80th Cong., 1st Se 
6-7 (1947); Veto Message on Housing and Rent Control Act of 1947, H.R. Doc. N 
1st Sess. (1947); Midyear Economic Report of the President, H.R. Doc. No. 409, 8 
44 (1947); Message from the President of the United States Transmitting Program for Rent Control and 
Housing Legislation, H.R. Doc. No. 547, 80th Cong., 2d Sess. (1948); Address of President of United 
States on Urgent Need to Check Inflation and Meet Housing Shortage, H.R. Doc. No. 734, 80th Cong 
2d Sess. (1948); Statement on Approval of Housing Act of 1948, Aug. 10, 1948; Address of the 
President Befors Congress, H.R. Doc. No. 1, 81st Cong., 1st Sess. 6 (1949); Economic Report of the 
President, H.R. Doc. No. 36, 81st Cong., 1st Sess. 6, 16 (1949); 95 Conc. Rec. 144-45 (1949); Ad. at 


~ ve } ‘ no 
, th (ong., 


th Cong., 1 Ses 


8279-82. 

** For example, note the following statements: Congressman Vursell of Illinois: “Mr. Speaker, the 
$1,500,000,000 provided for in the bill for slum clearance will go, most of it, for the purchase of land in 
the heart of the big cities like Chicago, New York, and several other big cities Mr. Speaker, now 
after . . . city administrations and city politicans through the years have brought about these slum condi 
tions because of neglect of their duty, and by waste and extravagance of public funds, the taxpayers in 
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with urban problems and voters may also account for the fact that forty-two state 
governors had endorsed the legislation.” 

A question may be raised as to whether the enactment of the urban redevelop- 
ment legislation was hastened or delayed by its inclusion in omnibus housing bills. 
To attempt to answer this question is to step into the quicksands of speculation. It is 
clear that the omnibus housing legislation was long delayed by the inclusion of 
public housing provisions; it is also a matter of record that some of the opponents 
of the omnibus legislation actually favored federal aid for urban redevelopment and 
that even the objections which were made to such aid ranged from expressions of 
mild doubt, through criticism only of detailed provisions, to relatively moderate 
opposition to the entire program. It is entirely reasonable to conclude that the 
omnibus legislation, including urban redevelopment provisions, would have been 
enacted much sooner if the public housing provisions had been abandoned; and 
several definite opportunities to achieve this result occurred during the history of the 
legislation. However, an entirely different question is presented if we attempt to 
judge how long it would have taken urban redevelopment provisions to be approved 
by Congress if they had not been combined with any other proposals. The 
support for urban redevelopment legislation was widely based, but it is difficult to 
estimate how intense this widespread support would have been if the legislation had 
stood alone. Perhaps only planners and municipal officials would have given it 
sustained and vigorous support during the 1940's. Similarly, while we know that the 
opposition to the urban redevelopment provisions in the omnibus legislation was 
relatively moderate, it is difficult to judge how intense it might have become if 
public housing provisions had not been attached, diverting so much hostility in their 
direction. With so many unknown factors, it seems to us futile to speculate concern- 
ing the time when an urban redevelopment program might have been enacted had 
it been offered in a separate bill. 

No summary of the four-year battle over the omnibus housing legislation would 
be complete without some reference to the character of the fighting—and in-fighting. 
Opponents of the legislation accused the proponents of being socialistic or power- 
my district of southern Illinois, who have worked and saved to build their own homes, are called upon 
after they have paid their own taxes and kept their own homes in livable conditions, to contribute money 
in taxes and rentals ...." 95 Conc. Rec. 7387 (1949). Congressman Herbert A. Meyer of Kansas: 
“Now what about the slum-clearance angle? Will these projects help in any way in southeastern Kansas? 
The answer is ‘No; they will not.’ The one and one-half billion dollars provided for slum clearance 
will be used mostly for the purchase of land in the heart of big cities such as Chicago, New York, 
etc. ... If this legislation is passed the lowly taxpayers of southeastern Kansas will also have to con- 
tribute to the rebuilding of slums in New Jersey." Radio Address inserted in 95 Conc. Rec. A3883 
(1949). Congressman Scudder of California: “I feel that the slum-clearance program contained in 
this bill will not in any way benefit the first Congressional District [California] which is predominantly 
agricultural and with many small cities. With very few exceptions these small cities are inhabited by 
people who take pride in keeping up their homes regardless of how meager their means might be. Slums, 


in my opinion, are largely made by the people who live in them. . .. I feel the people in my district 
should not be compelled to pay the rentals for people residing in the large metropolitan areas.” 95 Conc. 


Rec. 8663-64 (1949). 
®*05 Conc. Rec. 8128 (1949) 
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hungry or demagogic. Proponents charged that the trade association members who 
opposed the legislation were either misled by their own hired executives or lobbyists 
or else were selfishly placing the chance for private profits ahead of the public 
welfare. It is the confident judgment of the writers—who are personally acquainted 
with many of the combatants on both sides—that each side was wholly sincere in its 
conviction that its basic position was in the public interest and that each side harbored 
sincere suspicions that the other side was cynically motivated. These mutual 
suspicions were fed by the exaggerated claims made by both sides—-the proponents 
with respect to how very much could soon be accomplished under the legislation, 
and the opponents with respect to the ability of private enterprise quickly to solve 
long-standing and severe housing problems without federal aid. However, there 
was a small but not insignificant minority of the spokesmen against the omnibus 
legislation who were more prone than other combatants on both sides to present 
factual data carelessly or out of context. Unlike exaggerated general claims which 
merely tend to be discounted, this last weapon tended to boomerang.” 


Ill 
Tue 1949 Act anp AMENDMENTS™ 


A. Original Provisions 

As explained in part I of this article, the major outlines of ‘Title I of the 1949 Act 
were essentially the same as proposals made in 1941, except as to the type of federal 
subsidy involved. Basically, Title I authorized financial assistance by the Housing and 
Home Finance Administrator to a local public agency for a project™ consisting of the 
assembly, clearance, site-preparation, and sale or lease of land at its fair value for uses 
specified in a redevelopment plan for the area of the project. The project could 
not include the construction or improvement of any buildings contemplated by the 
redevelopment plan.” 

Advances of funds to the local public agency were authorized for surveys and 
plans in preparation of the project, and temporary loans were authorized for land 
acquisition and other project costs, these loans to be repayable when the land 
was sold or leased for redevelopment. Long-term loans, up to forty years, were author- 
ized with respect to the portions of any sites to be leased.°™ 

Capital grants were authorized to help meet the loss involved in connection with 

®* Interesting source material on the legislative struggle may be found in Hearings Before the House 
Select Committee on Lobbying Activities, 81st Cong., 2d Sess. (1950). A brief but informative state- 
ment by Housing Administrator Foley on legislative activities of the Housing and Home Finance Agency 
may be found in id. pt. 10, Legislative Activities of Executive Agencies, at 39-46 

** The provisions of Title I of the 1949 Act and summaries thereof are, of course, available at many 
sources, and, accordingly, the ttle will not be summarized in detail here. Provisions relating to subjects 
discussed in part IV of this article are explained in that part. 

®? See “The ‘Predominantly Residential’ Requirement,” infra at IV(A). 

**In connection with any project on land which was open or predominantly open, the Housing 
Administrator was authorized to make loans, up to 10 years, for the provision of public buildings or 


facilities necessary to serve the new uses of such land. 
*** See note 7 supra 
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the project.°” The federal grants could not exceed two-thirds of the losses on all 
of these projects in the locality. The local government or other public body or entity 
had to furnish “grants-in-aid” equal to at least one-third of such losses. These local 
grants-in-aid could be in the form of cash, donation of land, the use of municipal 
labor and equipment to clear a project area, or the installation of streets, utilities, 
and other site improvements, or they could be made through the provision of parks 
or schools or other public facilities necessary to serve or support the new uses of land 
in the project areas. 

An outline of the method of financing an urban redevelopment project under the 


act can be indicated by the following table: 


A. Gross project cost $10 million 
Land acquisition $ 8 million* 
Demolition and relocation 1 million* 


Provision of public facilities by city 1 million 
Torta $10 million 
* Financed by $9 million of federal or private loans (planning costs excluded for pur- 
poses of simplicity ) 
B. Proceeds from sale of land $ 4 million 
C. Net project cost $ 6 million 
D. Grants 


Federal grant ot 2. net cost § million 
fo 3 4 
Local grant of Vy, net cost 
5 3 
million 


— 


Cash grant 
Provision of public facilities 


by city 1 million 
Toral $ 6 million 
E. Loans repaid from: 
Proceeds of sale of land $ 4 million 
Federal grant 4 million 
Local cash grant 1 million 


Tora $ 


9 million 


It was prescribed in the 1949 Act that contracts for loans or capital grants must 
require that: (1) the redevelopment plan be approved by the governing body of the 
locality; (2) the local governing body find, among other things, that the plan con- 
forms to a general plan for the development of the locality as a whole; (3) the 
purchaser or lessee of the land be obligated to devote it to the uses specified in the 
redevelopment plan and to begin building his improvements on the land within a 


°* This loss, known as “net project cost,” consisted of all project expenditures, plus the amount of 
non-cash local grants-in-aid, minus the proceeds of land disposition. 

°° The amounts used in this table are not intended to indicate average or typical amounts, but are 
assumed solely for purpose of simplicity. 


o, 
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reasonable time; (4) there be a feasible method for the temporary relocation of 
families displaced from the project area and for the permanent provision of decent, 
safe, and sanitary dwellings at prices and rents within the financial means of such 
families; and (5) none of the project land will be acquired by the local public agency 
until after a public hearing.” 

The 1949 Act authorized $1 billion in federal loans and $500 million in federal 
grants to become available over a five-year period. The grant authorization has been 
increased from time to time until it is now $2 billion.** It has become the measure 
of the volume of the program authorized by the Congress. This is so because the 
loan authorization is a revolving fund which is replenished as loans are repaid when 
projects are completed. Also, in some cases federal grants are used for projects 
without federal loans.” 

B. The 1954 Revision 


The urban redevelopment legislation was not substantially changed until the 


* The revision in that act was primarily the result of recom- 


Housing Act of 1954.° 
mendations by President Eisenhower’s Advisory Committee on Government Housing 
Policies and Programs in its report made in December 1953. The dominant recom- 
mendations in this extensive report dealt with urban redevelopment. The prin- 
cipal motivations for these recommendations were apparently the desire of the Com- 
mittee (1) to have private enterprise do a greater share of the total job of removing 
and preventing blight, especially through rehabilitation of existing structures; (2) to 
require cities to take greater responsibilities for meeting their over-all problems of 
slums and blight; and (3) to stimulate private residential redevelopment and the 
provision of private low-cost housing for families displaced by urban redevelopment 
and other governmental activities. 

The basic change recommended was a shift from urban redevelopment to “urban 
renewal,” which was then a term without common usage. It was described as a 
broader and more comprehensive approach to the problems of slums and blight, or 
as a redirection of the urban redevelopment program. More specifically, it meant 
a broadening of the program into blighted areas where the land would not be 
acquired by the local public agency. This was intended to permit blight in the 
area to be eliminated by private enterprise through rehabilitation, so that structures 
would be conserved before reaching a stage where demolition would be necessary. 


1 


"See article in this symposium, Rhyne, The Workable Program—A Challenge for Community Im- 
provement, infra at 685, as to requirements relating to building and other local codes and regulations. 

*2§ 103(b) of the Housing Act of 1949, § 106(a) of the Housing Amendments of 1955, § 301 of 
the Housing Act of 1957, § 405(1) of the Housing Act of 1959, 73 Stat. 672, 42 U.S.C.A. § 1453 (Supp. 
1959). 

** Such projects, involving no contract 
projects where (as specifically authorized by § 102(c) of the Housing Act of 1949, 63 Stat. 414, 42 
U.S.C. § 1452(c) (1958)) most of a federal loan is not disbursed because substitute private funds are 
obtained, with consent of the Housing Administrator, on better terms with a pledge of the federal 


or federal loans, must be distinguished from the typical 


loan contract. At present, just under 90°, of the outstanding loans for projects are private rather 
than federal. 
** 68 Stat. 590, 622, 42 U.S.C. §§ 1451 et seq. (1958). 
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This was also intended to make the federal dollar go farther, as rehabilitation in- 
volved far less cost, especially to the federal government, than land acquisition and 
demolition. Most important of all, it was recognized that the vast job which needed 
to be done could not possibly be done solely through the very expensive method of 
clearance. 

Major provisions of the 1954 Act relating to urban renewal are discussed in detail 
in other articles in this symposium. For purposes of this article, the writers believe it 
best merely to enumerate the following: 

1. Urban Renewal. “Urban renewal” was substituted for “urban redevelop- 
ment,” and the Title I program under the 1949 Act was broadened as recom- 
mended by the President’s Advisory Committee. An urban renewal “project” 
was defined to include not only the previously authorized acquisition, clearance, 
and disposal of land by the local public agency, but the restoration of other 
blighted or deteriorating areas by “carrying out plans for a program of vol- 
untary repair and rehabilitation of buildings or other improvements in accord- 
ance with the urban renewal plan.”® An urban renewal project can be all 
redevelopment, or all rehabilitation, or a combination of the two. 

Project functions which previously could be exercised by the local public 
agency on the land it acquired, such as installation of streets and utilities, were 
authorized to be exercised throughout the urban renewal area. This included 
the acquisition of individual parcels in a rehabilitation area for the purpose of 
demolishing the buildings if necessary to eliminate unhealthful conditions, 
lessen density, eliminate obsolete or other detrimental uses, or to otherwise 
remove or prevent blight or deterioration. 

2. The Workable Program. Section 303 of the 1954 Act® prohibited any 
loan and grant contract for an urban renewal project until the locality pre- 
sents to the Housing Administrator a “workable program” or plan of action 
for meeting its over-all problems of slums and blight and of community de- 
velopment generally. This program was also made a condition to federal 
financial assistance for low-rent public housing and for the new special FHA 
mortgage insurance programs authorized in the 1954 Act to assist urban re- 
newal. The article in this symposium entitled “The Workable Program—A 
Challenge for ‘Community Improvement” discusses the meaning, legislative 


history, and effect of this provision. 


3. Spectal Mortgage Insurance Programs. Section 123 of the 1954 Act®” added 
new sections 220 and 221 to the National Housing Act to make FHA mortgage 
insurance available on liberal terms for private residential construction which 


would assist in meeting the objectives of the urban renewal program. The sec- 
tion 220 aid is available for new or rehabilitated sales and rental housing in 
*° 68 Stat. 626, 42 U.S.C. § 1460(5) (1958). 


*° 68 Stat. 623, 42 U.S.C. § 1451 (1958) 
°7 68 Stat. 596, 12 U.S.C. § 1715k, 1 (1958). 
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urban renewal areas. The section 221 aid is available for these categories of 
housing provided for families displaced by urban renewal or other government 
action, and the housing may be located within an urban renewal area or else- 
where in the community. Because the purpose of section 220 is to encourage 
renewal of project areas for their most suitable housing use, which is not 
necessarily low-cost housing, section-220-insured mortgages may be considerably 
larger in amount per dwelling unit than mortgages insured under section 221, 
which is designed to serve displaced persons who are generally of low or mod- 
erate income. These sections have been extensively amended from time to time 
for the purpose of increasing their use and effectiveness. 

A basic factor in making these mortgage insurance programs workable was 
another provision in the 1954 Act®” establishing the Special Assistance Func- 
tions of the Federal National Mortgage Association under which it was con- 
templated that mortgages insured by FHA under sections 220 and 221 would 
be purchased by the Association when not readily acceptable to private in- 
vestors. The mortgages were made, and remain, eligible for purchase under 
the Special Assistance Functions. 

4. Matching Planning Grants. Section 701 of the act™ established a new 
program of federal matching grants (a) to state planning agencies for plan- 
ning assistance to cities of less than 25,000 population, and (b) to state, metro- 
politan, and regional planning agencies for planning in metropolitan or re- 
gional areas. This section has been considerably expanded by a series of amend- 
ments. 

5. Demonstration Grants. The act*® authorized the Housing Administrator 
to make grants (from urban renewal capital grant funds) to cities and other 


public bodies to pay for up to two-thirds of the cost of developing, testing, and 


reporting methods and techniques, and carrying out demonstrations and other 


activities, for the prevention and elimination of slums and urban blight. 

6. Exception from Residential Requirement. The act"’ made the first ex- 
ception from the requirement that an urban redevelopment area must either 
be predominantly residential in character or be redeveloped for predominantly 
residential uses. An exception up to ten per cent of the total grant authoriza- 
tion was made for areas which are not appropriate for residential development, 
but contain a substantial number of slum, blighted, or deteriorating dwellings 
or other living accommodations, the elimination of which would tend to pro- 
mote the public health, safety, and welfare. (Land not to be cleared and 
redeveloped was not made subject to the “predominantly residential” require- 
ment by the 1954 Act.) 


** 68 Stat. 616, 12 U.S.C. § 1720 (1958). 
** 68 Stat. 640, 40 U.S.C. § 461 (1958) 
7° 68 Stat. 6290, 42 U.S.C. § 1452a (1958). 
7. 68 Stat. 627, 42 U.S.C. § 1460 (1958) 
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7. Urban Renewal Service. The Housing Administrator was authorized to 
establish facilities for furnishing an “urban renewal service” to communities to 
assist in the preparation of “workable programs” and to provide them with 
technical and professional assistance for planning and developing local urban 
renewal operations.” 

8. Public Housing for Urban Renewal. ‘The additional low-rent public 
housing units authorized by the 1954 Act were made available only for meet- 
ing the needs of families displaced by governmental activities in a community 
where an urban redevelopment or urban renewal project was being carried 
out.” 

The 1954 Act applied the same financing provision to rehabilitation as applied 
to clearance and redevelopment. The i»'lowing table"* illustrates the application of 
the capital grant formula to both: 


Urban renewal 
Urban renewal project comprising 
Project Acuvities project comprising solely rehabilitation 
solely redevelopment (assumes a larger area) 


Surveying and planning $ 25,000 $ 25,000 
Land acquisition 1,000,000 none 
Demolition, clearance, and relocation 50,000 none 
Installation of streets, sewers, water 

improvements, parks, etc. 200,000 720,000 
Carrying out plans for a program of 

voluntary rehabilitation and repair 


of buildings none 5,000 


Gross project cost $1,275,000 750,000 


Proceeds derived from sale 


of project land 525,000 none 


Net project cost 750,000 750,000 
Capital grant, 7% of net project cost 500,000 500,000 


Local cash grant-in-aid $ 250,000 $250,000 


C. Other Amendments 
One of the most significant developments in the amendments following the 
1954 Act related to urban renewal planning on a wider scale than the areas of specific 
*# 68 Stat. 624, 42 U.S.C. § 1451 (1958). 


*® This limitation on low-rent public housing was repealed by § 108 of the Housing Amendments of 


1955, 69 Stat. 638. 
** Prepared by Urban Renewal Administration. See Hearings Before the Senate Committee on 


Banking and Currency on Housing Amendments of 1956, 84th Cong., 2d Sess. 151 (1956). 





Feperat Lecistation 659 


projects about to be undertaken. The need for this broader type of planning was 
recognized in section 303(d) of the Housing Act of 1956,’° which authorized the 
Housing Administrator to make advances to local public agencies for the preparation 
of General Neighborhood Renewal Plans for urban renewal areas of such scope 
that the urban renewal activities in the areas may have to be carried out in stages, 
over a period of not more than ten years, rather than as a single project. These 
Plans are preliminary plans outlining proposed urban renewal activities and pro- 
viding a framework for the later preparation of several specific urban renewal plans. 
The advances for these Plans become repayable out of funds becoming available to 
the local public agency for the first urban renewal project in the area. 

The Housing Act of 1959"° authorized assistance for a much broader and more 
significant form of urban renewal planning—the preparation of long-range “com 
munity renewal programs,” or preliminary plans with respect to all of the urban 
renewal needs of a city. The Housing Administrator was authorized to make grants 
for this planning, instead of advances. These grants may be made, up to two-thirds 
of cost, for the preparation of community-wide plans which include identification of 
slum or blighted areas in the community, measurement of blight, determination of 
resources needed and available to renew the areas, identification of potential project 
areas and types of action contemplated for each, and scheduling of urban renewal 
activities. This enables more effective use of federal and local funds by permitting 
the best scheduling of urban projects in the community. Eventually it may also help 
to furnish information on a national basis concerning urban renewal needs. It may 
be noted that community-wide renewal plans can encompass work previously author- 
ized to be done with the aid of federal advances for General Neighborhood Renewal 
Plans and for surveys as to the feasibility of individual projects. However, the Con- 
gress did not repeal the earlier authority for advances to assist such Plans and 
_ surveys. 

Other significant amendments enacted since the 1954 Act have made federal 
funds available to local public agencies to compensate (if not otherwise compensated) 
individuals, families, and businesses for reasonable and necessary moving expenses 
and any direct losses of property, except good will, resulting from displacement by 
an urban renewal project.” This was done in recognition of the fact that state 
eminent domain laws do not generally provide adequate compensation to all the 
persons materially affected by the public taking of property. The federal govern- 
ment bears one hundred per cent of the cost of these payments instead of the usual 
two-thirds of project costs. The Housing Act of 1956"* permitted payments up to 
$100 in the cases of an individual or family, and up to $2,000 in the case of a business 
concern. The maximum statutory amount of these payments is now $200 in the 

78 50 Stat. 1097, 42 U.S.C. § 1452(d) (1958). 

753 Stat. 672, 42 US.C.A. § 1453 (Supp. 1959) 


"See note 1 supra. 
™ on Stat. 1100. 
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case of an individual or family and $3,000 in the case of a business concern.” There 
has been almost continuous pressure in Congress further to increase these amounts, 
particularly the amount of payments to businesses, which may have actual moving 
expenses several times such amount. Legislation pending in the Eighty-sixth Con- 
gress when it recently adjourned would provide further increases.” 

Up to the present time, urban renewal amendments have each year constituted 
one of the principal parts of omnibus housing legislation considered by Congress. 
For example, the length of the urban renewal amendments in the Housing Act of 
1959 is about the same as the length of the original Title I of the 1949 Act. Other 
extensive amendments in the 1959 Act deal with programs having a direct relation 
to urban renewal, such as mortgage insurance for urban renewal housing, purchase 
of the mortgages by the Federal National Mortgage Association, and urban planning. 

In addition to increases in grant authorizations there has been a general trend 
in the amendments toward greater federal benefits and more local discretion™ in the 
urban renewal program. For example, the 1959 Act (Title IV): 

1. permits a community to count as a local grant-in-aid any eligible local 


public improvement started within three years prior to the execution of a loan 


and grant contract for the urban renewal project; 
2. increases the maximum amount of relocation payments to persons and 
businesses displaced by urban renewal, and broadens the scope of those eligible 


for payments; 
3. authorizes grants for community-wide urban renewal planning; 
4. authorizes temporary loans, under certain conditions, for land acquisition 


by a local public agency before it is known that an urban renewal plan will be 
approved ; 

5. permits expenditures by a college or universjty in purchasing and clearing 
property near an urban renewal project to be counted as a local grant-in-aid, and 
waives the “predominantly residential” requirement in such cases; 

6. defines the loans chargeable to the dollar limit on the urban renewal bor- 
rowing authorization in such a way as to make remote in time any restriction 
of lending activities by the limit;** 

7. prohibits withholding available federal funds from an eligible urban re- 
newal project except on the basis of urgency of need or feasibility of the project; 

** 53 Stat. 674, 42 U.S.C. §§ 1456(f) (Supp. 1959). 

"’ See § 801(a) of H.R. 12603, 86th Cong., 2d Sess. (1960) as reported by the House Committee on 
Banking and Currency, and § 403 of S. 3670, 86th Cong., 2d Sess. (1960), as passed by the Senate. 

*. One new restriction, § 407 of the 1959 Act, 73 Stat. 673, 42 U.S.C.A. § 1455 (Supp. 1959), pro- 
hibits any commitment for disposition of project land to a redeveloper unless the local public agency 
makes public certain information relating to the redeveloper and relating to any residential redevelopment 
or rehabilitation. 

*? The $1 billion ceiling on funds which can be borrowed from the Treasury for urban renewal loans 
is now applicable only to outstanding federal loan funds disbursed or committed and estimated to be 
disbursed from federal funds in the future, as of any one time under existing contracts. Under the 
law prior to the 1959 amendment, it applied to all loan funds contracted for without regard to whether 


they would ever be disbursed. The ratio of disbursed loans outstanding to private loans secured by the 


federal loan contracts has been as low as about 1 to 10. : 
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8. increases the amount of authorized exceptions from the requirement that 
an urban renewal project area be predominantly residential in character before 
redevelopment or else be developed for predominantly residential uses; and 


g. simplifies the statutory requirements for an urban renewal plan. 


Perhaps the most significant and novel proposal embodied in urban renewal 
legislation considered in the recent Eighty-sixth Congress was an amendment to 
enable a local public agency to carry out “pilot” rehabilitation efforts in urban renewal 
project areas. This amendment, contained in both the House and Senate versions of 
the “Housing Bill of 1960"** (which were pending when the Eighty-sixth Congress ad- 
journed), would permit the local public agency to acquire a few dwellings, rehabilitate 
them as part of the urban renewal project at project expense, and sell them to private 
owners. The number of these dwellings involved in an urban renewal area could 
not exceed fifty dwelling units, nor two per cent of the number of units which are to 
be rehabilitated under the urban renewal plan. The proposal contemplates that the 
local public agency will, through this undertaking, demonstrate to property owners in 
the area that rehabilitation is feasible. 

The Housing and Home Finance Agency has enthusiastically supported this 
proposal as a means of getting rehabilitation under way in urban renewal areas.** 
Rehabilitation of substantial numbers of existing houses in urban renewal areas has 
been carried out successfully in only a few cases, so that this important phase of 
urban renewal has been lagging. The Agency indicated that the “pilot” efforts 
should go a long way toward stimulating property owners to rehabilitate their prop- 
erties. 

As this proposal would permit certain rehabilitation work on buildings to be part 
of an urban renewal project, it would be the first exception, as a technical matter, 
from the prohibition in the 1949 Act against a project including construction or im- 
provement of any building.** In principle, however, the proposal would not be a 
departure from the purposes for which federal grants are now used. As the pro- 
posed rehabilitation would serve as a demonstration for property owners throughout 
the urban renewal area, it would be similar in this respect to schools and other public 
buildings which serve the project. The costs of these buildings are counted as local 
grants-in-aid and are included in gross project cost and increase federal grants accord- 
ingly. 

IV 
Two Recurrine Issues 

Although the two issues discussed in this part are not perhaps the most important 

issues in federal urban renewal legislation, they were selected for discussion because 


** § 703 of H.R. 12603, 86th Cong., as reported by House Committee on Banking and Currency, and 
§ 405 of S. 3670, as passed by the Senate. 

** Hearings Before the Senate Committee on Banking and Currency on Housing Legislation of 1960, 
86th Cong., 2d Sess. 990 (1960). 

*° 63 Stat. 420, 42 U.S.C. § 1460(c) (1958). 
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each is important, currently controversial, has a way of appearing and reappearing in 
varying forms and disguises, and is not likely to be finally settled soon.™ 


A. The “Predominantly Residential” Requirement 


Title 1 of the 1949 Act included a provision designed to direct federal urban 
redevelopment aids toward the betterment of housing, as distinguished from the 
betterment of cities and urban life in general. In effect it limited an urban redevelop- 
ment project area to one “which is predominantly residential in character” before re- 
development or “which is to be developed or redeveloped for predominantly resi- 
dential uses.”** A similar limitation has been extended to all urban renewal projects 
and is the law today with exceptions and modifications discussed below. The enact- 
ment of these exceptions and modifications over a period of time reflects the fact 
that the requirement has continued to be one of the most important live issues in 
the held of urban renewal legislation. 

The expression “predominantly residential” has had such general and frequent 
usage throughout the operations under Title I that some have come to regard it as a 
reference to an inherent characteristic of the program. Yet, it was not mentioned in 
the earlier urban redevelopment proposals and is not a common concept in state laws 
authorizing urban redevelopment or urban renewal projects. 

The principal early advocates of a federal urban redevelopment program, the 
planners, did not appreach it from the standpoint of housing. Their major objective 
was redevelopment in accord with a general plan for the entire urban area. Slums 
were treated as but one important phase of urban blight, and housing as but one 
important form of redevelopment."* This position was forcefully presented before 
the Taft Subcommittee by Seward H. Mott, Director of the Urban Land Institute, 
and Alfred Bettman, representing the American Institute of Planners.*’ The latter’s 


statement included :*”” 


a serious warning needs to be issued against conceiving urban redevelopment as a 


subject identical with housing or housing with little variations—housing the theme, urban 


redevelopment the variations. Of the uses of the land of an urban area, habitation is the 
largest, running, I believe, from 60 to 75 percent; but this is just as true of the unblighted 
as of the blighted areas, of the whole urban territory as of the blighted portion thereof. 
So, while housing construction will always form the: larger proportion of all urban re 


** See note 1 supra. 

*7§ z10(c) of the 1949 .Act defined “project” to include “acquisition of (i) a slum area or a 
deteriorated or deteriorating area which is predominantly residential in character, or (ii) any other 
deteriorated or deteriorating area which is to be developed or redeveloped for predominantly residentia 
uses, or (iii) land which is predominantly open and which because of obsolete platting, diversity of 
ownership, deterioration of structures or of site improvements, or otherwise substantially impairs or 
arrests the sound growth of the community and which is to be developed for predominantly residential 
uses, or (iv) open land necessary for sound community growth which is to be developed for predominantly 
residential uses (in which event the project thereon, as provided in the proviso of section 103(a) hereof, 
shall not be eligible for any capital grant) ... ."" 63 Stat. 420. 

*§ Guy Greer & Atvin H. Hansen, Urnsan RepeveLopmMent aNp Hovusine (National Planning Ass’‘n, 
1941) 

** Tajt Subcommittee Hearings 1602-22 


*° Id. at 1606 
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development or development, a costly mistake will be made if urban redevelopment be 
conceived of as the replanning and rebuilding of slum areas only or the replanning or 
rebuilding for housing only. The redevelopment or rehabilitation process needs to be 
applied to all areas which need it and for all the classes of uses which, according to 
good city planning principles, are appropriate to those areas. As urban redevelopment 
will prepare areas for reconstruction and will finance this preparation, housing, that 1s 
habitation, will be the greatest beneficiary of this process; but unless the legislation, plan- 
ning and administration be understood to be for all kinds of blighted areas for all classes 
of urban uses, the process will not produce sound and stable results. 


Objection to the above approach was voiced immediately by members of the 
Subcommittee, especially Senator Taft, who indicated his belief that any urban 
redevelopment project should involve housing.”' He questioned the federal interest 
in any project going “beyond housing and beyond the elimination of slums.” He 
argued that the federal government was committed to a policy of assisting housing, 
thereby relieving poverty and hardship, and that federally-aided urban redevelop 
ment for this social welfare purpose was desirable, but projects going further merely 
improved the looks or financial status of local communities. Mr. Bettman con- 
tended, without being able to persuade Senator Taft, that the economic deterioration 
of cities affects the national economy, thereby justifying federal aid. Near the end 


of this discussion, the following exchange occurred :** 


Senator TAFT. You tried to separate it [urban redevelopment} very clearly from 
housing. I wonder if there is not an intermediate step, an intermediate possibility? That 
is, that the federal government might finance the acquisition where, by doing so, they 
eliminate a comparatively large amount of slum housing, where two-thirds of the place 
1s residential. 

Mr. BETTMAN. That is righi. 

Senator TAFT. In order to do that, you might have to help the city finance 
i somewhat larger development plan. That seems to me a possible approach to it. | 
would regard that more favorably than a wide open plan. 

Mr. BETTMAN. It would be predominantly housing, because all urban development 
is predominantly housing. 

The Taft Subcommittee report recommended a predominantly residential require- 
ment, saying “The Subcommittee is not convinced that the federal government 
should embark upon a general program of aid to cities looking to their rebuilding in 


more attractive and economical patterns.’”* 


As used here “predominantly resi 
dential” was taken to mean over half residential, not two-thirds. 

One side-issue involved in the hearings was whether local housing authorities 
should administer the urban redevelopment program at the local level. The case 
for them was made by William J. Guste, testifying on behalf of the National Public 
Housing Conference. He stressed the relationship of urban redevelopment and 


*1 Id. at 1614, 1905. 
*? Jd. at 1618. (Emphasis added.) 
** Tarr SUBCOMMITTEE ReEPorT ON Postwar Housinc 17 (Aug. 1, 1945) 
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housing and pointed to the experience of the housing authorities as public bodies 
equipped to take the local public action needed in the proposed program.** Mr. 
Bettman had argued that the local planning work in connection with urban re- 
development could be done soundly only by an agency whose sole or primary func- 
tion is planning, as distinguished from an operating agency, especially one which 
has an interest in one class of land use such as housing.”” He also suggested that 
the projects be executed either through an appropriate city department or a specially 
created local redevelopment agency.” This difference in position represented a 
division of two groups which were major supporters of urban redevelopment legisla- 
tion, with the public housing group tending to align itself with those members of 
Congress favoring the more narrow approach of limiting urban redevelopment 
projects to those involving housing.” 

Another side-issue related to the predominantly residential requirement was the 
major conflict within the Executive Branch as to whether the Federal Works Agency 
or the Housing and Home Finance Agency should be given the authority to ad- 
minister the urban redevelopment program. The Federal Works Agency, in Janu- 
ary 1949, proposed within the Executive Branch a substitute for Title I or S. 138, 
Eighty-first Congress, the Administration-approved proposal for urban redevelopment 
legislation introduced in Congress earlier in the month. This substitute would 
have, among other things, eliminated the predominantly residential requirement, 
and would have placed the program in the Federal Works Agency. The principal 
argument made for the substitute was that housing constituted only one facet of a 
realistic urban redevelopment program. The FWA felt that the Administration- 
sponsored bill took a narrow approach to the problem of urban decay and redevelop- 
ment, arbitrarily excluding needed commercial and industrial projects. It was also 
predicted that efforts to circumvent the predominantly residential requirement would 
lead to administrative gerrymandering and unsound delineation of projects.** 

In reply to the FWA’s proposal, the Housing Agency contended, to the satisfac- 
tion of the Executive Branch: 

1. The provisions of the Administration bill did not represent an unduly “narrow” 
or “restricted” approach, but would (within the framework of what Con- 
gress would then accept) meet the bulk of the problem referred to by the 

** Taft Subcommittee Hearings 1690. 


*§ Id. at 1609. 


°° Id. at 1614. 

®*? This does not reflect the presently prevailing views of local public housing authorities, which now 
often administer urban renewal as well as public housing operations. In general, representatives of 
these and of other local public bodies now tend to join in favoring fewer restrictions on federal aids 
to communities so that there can be greater local autonomy. 

** Objection was also raised to provisions of the Administration bill permitting open land projects 
if developed for housing use. It was contended that, as slums and blighted areas would be difficult to 
clear, funds made available for urban redevelopment would be channeled to the more easily handled open 
land projects. However, it was explained in reply that open land projects would only supplement a 
community's slum clearance and urban redevelopment program by helping to provide housing for 


displaced families. 











Feperat LecisLation 665 


Federal Works Agency. Most slums and blighted areas are residential, and 
also the best new use after clearance would frequently be for housing and its 
related community facilities. Many blighted business and industrial areas are 
surrounded by slum areas, so that these could be handled under the bill by 
including in the project a large enough area of surrounding slums, making the 
entire area predominantly residential in character. It could then be developed 
for commercial or industrial purposes where that is appropriate. 


N 


.No substantial portion of the initial program should be diverted from the 
greatest need—the improvement of the immediate living environment of 
American families. Projects for other purposes would raise a question as 
to whether their relationship to the general welfare of the nation warrants 
federal expenditures in aid of the local objective. 

. The provision of housing for families living in slums cannot be separated 


w 


from the elimination of the slums. They are both major interrelated prob- 
lems which must be solved together. At their core are the most delicate and 
difficult of problems—the housing (or rehousing) of low-income families and 
minority groups. 

In general, the legislative history explaining the predominantly residential re- 
quirement enacted as part of the Housing Act of 1949 was in accord with the 
position of the Housing and Home Finance Agency.”” In explaining this require- 
ment on the Senate floor, Senator Sparkman said, “Consistent with the findings of 
earlier congressional studies, the committee felt that the primary purpose of the 
slum-clearance program should be to help remove the impact of the slums on human 
lives.” It may be noted that, just as groups normally aligned on housing matters 
split on this issue, members of the Senate frequently in opposition on housing matters 
were aligned in emphasizing the primary importance of the elimination of sub- 
standard housing. The statement of Senator Sparkman not only expressed the 
views of principal sponsors of the Housing Act of 1949, such as Senators Taft, 
Ellender, and Douglas, but also the views of Senator Cain, a principal exponent at the 
time of the most conservative position in the Senate on housing legislation.’” 

Throughout the controversy over the scope of the urban redevelopment program, 
its relationship to housing was recognized by all, and the differences of position arose 
from the degree of significance attached to that relationship. To the planners, 
housing was secondary—to be clearly distinguished from the basic function, the 
planned redevelopment of cities. To the Federal Works Agency, the urban renewal 
projects could have become primarily another type of public works, involving plan- 
ning and engineering techniques similar to those used in other municipal improve- 


** House Comm. on Banking and Currency, Housing Act of 1949, H.R. Rev. No. 590, 81st Cong., 
1st Sess. 16-17 (1949); 95 Conc. Rec. 4604, 4613 (1949). 

*°° Some proponents of the predominantly residential requirement denied any justification for federal 
expenditures solely to climinate nonresidential blight, whereas others merely contended that housing 
betterment had a prior claim on limited federal funds 
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ments, but with additicnal housing problems requiring consultation with housing 
experts. Actually, little was presented to support the separation of urban redevelop- 
ment operations in whole or in part from housing operations. Such separation would 
undoubtedly have been a narrow approach, rather than the broad approach it was 
alleged to be. 

On the other hand, it seems to us that a certain narrowness pervaded most of the 
discussion and consideration leading to enactment of the predominantly residential 
requirement. Urban redevelopment projects were generally viewed as though they 
existed in some detached or isolated spot. In viewing the housing significance of a 
redevelopment project, the discussion was focused on what would happen within 
its physical boundaries and on methods of relocating the residents. There was 
recognition of the need to conform a project plan to a current master city plan, 
but members of Congress apparently gave little attention to urban redevelopment 
as a step in the long and difficult, but continuous, journey toward the redevelopment 
of the city as a whole. Neither was much thought given by Congress to the potential 
effect of urban redevelopment on the people of the entire community in their day-to 
day life at home, at work, at leisure, and in transit within the city. 

There were occasional references in the congressional discussions to the fact 
that cities are largely made up of residential areas, but this was not offered to show 


that urban redevelopment would in any event have a residential orientation making 


unnecessary any statutory requirement relating to the character of the area of each 
project. Senator Taft made it clear that he felt that federal aid was justified only 


to avoid the harmful effect of substandard dwelling structures on the people living 
in them. In an unsuccessful attempt to find some common ground with the Sena- 
tor, Mr. Bettman, in his very able presentation before the Taft Subcommittee in 
support of urban redevelopment, was driven to emphasize the role which non- 
residential urban redevelopment projects can play in bettering the national economy 
by checking economic deterioration within cities. The Housing Agency, in an 
attempt to hasten the enactment of legislation which was politically achievable, 
often pointed out that most urban blighted areas consist of housing and that most 
cleared land would generally be used for housing. However, this was generally 
done in a context of minimizing the problems which would remain if federal aid 
were denied to projects involving the redevelopment of nonresidential areas for 
nonresidential uses. The Agency contended that these cases would be few; that 
federal assistance for them should be deferred; and (crossing over to the shadier side 
of the street) that in any case, it would frequently be possible to take care of the 
situation by simply enlarging the area until it becomes predominantly residential. 
In fairness to all concerned, the narrow tone of the discussions undoubtedly re- 
flected the lack of widely-based popular support for a broader program, it being true 
that important legislation is not often brought into being by technicians and con- 


gressmen and executive officials alone. 
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From the vantage point of today, there seems to be widespread agreement that the 
federal interest in urban redevelopment does not depend strictly on housing better- 
ment as such or on the percentage of a project or program which is residential. 
Rather, increasing emphasis is being placed on improving the living environment of 
the urban population, which now includes about seventy per cent of the nation. 
The close interrelationship of urban renewal to over-all urban development and the 
close interrelationship of residential development to commercial and industrial 
development and to public facilities and transportation are now the common cur 
rency of popular journalism and editorial comment, and even of casual conversation 
among suburban commuters. By and large, the views of Congress have kept pace 
with those of the public and the courts—occasionally in the van and occasionally in 
the rear, but never very far removed. 

A substantial argument could have been made for the predominantly residential 
requirement as simply a temporary method of channeling limited available federal 
funds to the area of greatest need—the slums. This was expressed by the Housing 
Agency and was implicit in the recommendations of the Taft Subcommittee. As 
the other side of the same coin, the requirement could have been supported as an 
economy measure in the light of other competing claims on the federal budget. As 
recently as 1959, the Eisenhower Administration opposed a relaxation of the requir« 
ment on the ground it would divert too much of the grant authorization from resi 
dential projects.'”' There was also the concern that the resulting broader scope of the 
program would create greater pressure for increases in the capital grant authoriza 
tion at a time when the demands of foreign aid and defense were pressing.’”” 

If it is assumed that some priority should be given to the removal of slums and 
to housing redevelopment, the question would still remain as to whether the pre 
dominantly residential requirement is an effective and equitable method of providing 
that priority. Is the best standard for this purpose the fact that at least fifty-one 
per cent of the area is residential either before or after redevelopment ? 

Obviously, many varying factors enter into a decision that a particular project 
has the greatest urgency or long-term value to the citizens of the urban area. There 


are the cost, the relative feasibility in terms of special problems of land acquisition 


or disposal, the extent and degree of physical deterioration or obsolescence of struc 


tures, the effect of the condition of the area on the health and welfare of its occupants 
or citizens of the community as a whole, and the obstacle which that area may 
present to improvement of other parts of the community. The degree and extent of 


on , , 
*°” Hearings Before the Senate Committee on Banking and ¢ er the Dresident’s Message Dis 


approving S. 57, 86th Cong., 1st Sess. 106 (1959) 

7°? As a substitute to such relaxation, the Administration proposed a program of temporary and 1 
year refunding loans, without grants, for nonresidential redevelopment projects. In making this proposal 
in 1958, the Administration witnesses stated that use of capital grant funds was not warranted for 
coping with commercial and industrial blight. See Hearings Before the Housing Subcommittee of the 
House Committee on Banking and Currency on the Housing Act of 1958, &5th Cong., 2d Sess. 28 
(1958 See also Hearings Before the Housing Subcommittee of the Senate Committee on Banking and 
Currency on the Housing Act of 1958, 85th Cong., 2d Sess. 127 (1958) 
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blight in the residential portion of a project is important, as well as the ground area 
covered by such blight; and these must be considered in relation to the degree and 
extent of blight in the commercial or industrial portion of the project. In case of 
urban renewal projects involving rehabilitation, the problem is even more complex. 

All of these factors and many more should be considered by a community in 
selecting a specific site as the one which most warrants its financial aid and federal 
expenditures, and each factor should be properly weighted. In general, the pro- 
portion of the area that is residential should be one of the heavily weighted factors. 
However, no fixed ratio of fifty-one per cent or any other percentage could afford the 
best standard for all cases, as it would give no consideration to other factors. We 
recognize that inequities can be shown under most statutory priorities, because by 
their nature they are shortcuts to administrative decisions. However, in the case of 
the predominantly residential requirement, it seems to the writers that the degree of 
artificiality involved is too great to be justified in terms of administrative convenience. 

Parenthetically, it may be of interest that no significant controversy over the 
predominantly residential requirement arose during the period immediately follow- 
ing the enactment of the 1949 Act. Instead, all of the fire at that time seems to 
have been directed toward the Agency’s interpretation of the related provision in 
the Act authorizing a project of “open land necessary for sound community growth 
which is to be developed for predominantly residential uses.”"°* There the issue 
was whether an open land project involving no element of blight may be undertaken 
only if it provides housing as an adjunct to slum clearance projects in the com- 


munity, as the Agency contended, or could be used to provide housing for other 
purposes such as “new towns” or satellite communities or public housing for any 


low-income families in the community. In defending its position, the Agency con- 
ceded that sound community development was a purpose of the act but contended 
that “the dog is slum clearance, and the tail is community development.” The issue, 
while vigorously argued on both sides, was nevertheless somewhat academic in the 
absence of local pressure for specific federally-aided open land projects. However, it 
continued to be a subject of debate until Senator Douglas, in an address before the 
National Housing Conference on May 6, 1952, praised the Housing Agency for 


following legislative history and the intent of Congress instead of the recommenda- 
tions of some of the prominent members of that organization." 

298 See note 87 supra 

'°* The Act did not specify the more restrictive use of the open-land authority; that was promised 
in a letter from the Housing Agency requested and used on the Senate floor by Senator Douglas during 
debate on S. 1070, 81st Cong., 1st Sess. (1949). See 95 Conc. Rec. 4876-77 (1949). It was contended 
by prominent counsel that there was no ambiguity in the law, and the Agency was therefore in error in 
going to the legislative history on the matter. This points up the distinction between the use of legisla 
tive history by a government agency administering discretionary authority and its use by a court or an 
administrative tribunal engaged in a judicial or quasi-judicial proceeding affecting the legal rights of 
parties who are reasonably entitled to rely on the plain meaning of a statute. To a government attorney, 
it seems quite unrealistic in the former case, to say the least, to expect an agency to ignore the clear 
intent of a vast majority of the Congress to limit the Agency's discretionary authority to a narrower scope 


than expressed in a statute. This footnote is not intended to imply that there were not also sound 
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The response of Congress to pressure for assistance to nonresidential projects 


(including several specific projects which were called to the attention of individual 


members of Congress by their constituents) is reflected in the authorized excep 
uions to the predominantly residential requirement. A major exception was enacted 
in the Housing Act of 1954, which permitted ten per cent of the authorized federal 
capital grant funds to be used for nonresidential projects.'"”” However, a project 
was eligible only if it contained a substantial number of slum or deteriorating 
dwellings or other substandard living accommodations, the elimination of which 
would tend to promote the public health, safety, and welfare and only if the area 
“is not appropriate” for redevelopment for predominantly residential uses.’ The 
general exception has grown to twenty per cent. The Housing Act of 1959 not only 


changed the ten per cent limitation to twenty per cent, but also removed the require 
ment that the project area have a substantial number of substandard dwellings.'” 
Thus Congress has departed from the principle that each urban redevelopment 


project should involve the removal of substandard housing or the construction of 


policy reasons for not exercising the suggested broader authority. Not the least of these was the absence 
of court decisions establishing the validity of open-land projects in any state; constitutional difficulties 
were anticipated in undertaking open-land projects, even though necessary as an adjunct to slum clearance 
operations. Subsequently, the validity of predominantly open-land projects where there is some element 
of blight has been upheid in three states. See the grounds for decision stated in Redevelopment Agency 
of City and County of San Francisco v. Hayes, 122 Cal. App.2d 777, 266 P.ad 105 (1954), cert. dented 
sub nom. Van Hoff v. Redevelopment Agency, 348 U.S. 897 (1954); People ex rel. Gutknecht v. 
City of Chicago, 414 Ill. 600, 111 N.E.2d 626 (1953): Oliver v. City of Clairton, 374 Pa. 333, 98 A.ad 
47 (1953): and People ex rel. Adamowski v. Chicago Land Clearance Commission, 14 Ill.2d 74, 150 
N.E.2d 792 (1958). 

© 68 Stat. 626, 42 U.S.C. § 1460 (1958) 

°° The exception came to be known as the “skid row” amendment because it tended to affect areas 
which had a scattering of substandard rooming houses or “flop” houses. The Housing Agency admin 
istratively determined that the requirement that the area include a substantial number of dwellings or 
other living accommodations would be met if 20° of the ground area or floor area were devoted 
to residential uses scattered throughout the area. The Housing Act of 1954 continued the predominantly 
residential requirement with respect to the cleared area of a project, but did not extend it to other 
parts of the broader urban renewal area authorized in that act. The requirement was made applicable 
to the entire urban renewal area (instead of just the clearance area) by § 302 of the Housing Act of 
1956 (70 Stat. 1097). This had the effect of relaxing the requirement where the rehabilitation portion 
of the area was residential. See also a minor exception for certain nonresidential projects, involving federal 
loans but not grants, in the last paragraph of § 110(c) of the Housing Act of 1949, as amended, 70 Stat 
1097, 42 U.S.C. § 1460 (1958). This minor exception was added by § 106(c) of the Housing Amend 
ments of 1955, 69 Stat. 635, 637, 42 U.S.C. § 1460 (1958) 

7 § 413 of the Housing Act of 1959 (73 Stat. 675, 42 U.S.C.A. § 1460 (Supp. 1959)) changed the 
relevant language of § 110(c) of the Housing Act of 1949 to read as follows Financial assistance shall 
not be extended under this title with respect to any urban renewal area which is not predominantly resi 
dential in character and which, under the urban renewal plan therefor, is not to be redeveloped for 
predominantly residential uses: Provided, That, if the governing body of the local public agen 
termines that the redevelopment of such an area for predominantly non-residential uses is necessary for 
the proper development of the community, the Administrator may extend financial assistance under this 
title for such a project: Provided further, That the aggregate amount of capital grants contracted to be 
made pursuant to this title with respect to such projects after the date of the enactment of the Housing 
Act of 1959 shall not exceed 20 per centum of the aggregate amount of grants authorized by this title to 
be contracted for after such date.” 

This language deleted a requirement that a predominantly residential project be “clearly” predominantly 


residential 
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housing in order to justify the federal aid. However, there has been no departure 
by Congress from the premise that the program as a whole should be housing 
oriented and that restrictions should be included in the federal law for this purpose. 
In recommending the 1959 amendment, the report of the Senate Committee on 


Banking and Currency stated :'%* 


The committee agrees that the basic objective of the program is to eliminate slums 
and blighted homes but also recognizes that no community can survive without an orderly 
plan for renewing its commercial and industrial areas. Urban renewal in its broadest 
sense would renew the entire living environment of the community including its com 
mercial areas where families must shop and its industrial areas where families must 
work, as well as its residential areas where families live. It is appropriate, therefore, 
that a reasonable percentage of Federal assistance should be used to assist a community 


in renewing nonresidential as well as residential areas. 


When a statutory limitation is under basic attack, there is frequently, if not 


generally, an accommodation which avoids the complete removal of the limitation. 


It may be retained in modified form because of the belief that it has not yet outlived 
its usefulness or because of the legislature’s reluctance to admit that a change in 
principle is involved or perhaps because of the legislature's instinctive reluctance to 
surrender a control. Sometimes general exceptions are provided, such as the ten 
per cent or twenty per cent exception to the predominantly residential requirement, 
and at other times exceptions are made for specific narrow purposes.'°* A number 
of the latter type of exceptions to the predominantly residential requirement have 
been enacted and others have been proposed. Taken together, they could represent 
a very substantial increase in the authorized volume of nonresidential projects and 
a substantial erosion of the basic limitation. 

In 1956, the predominantly residentia! requirement was waived, along with other 
prescribed limitations, for urban areas which are in need of redevelopment or re- 
habilitation as the result of any catastrophe which the President finds, under other 
legislation, to be a major disaster.""° In 1959, a more substantial waiver was enacted 
with respect to urban renewal projects which the local governing body finds will be 
of certain benefit to a college or university in or near the project area.""* This 1959 
exception would be extended to hospitals by bills pending in the Eighty-sixth Con- 
gress when it adjourned, one of which was passed by the Senate,''” and the other 


'°® Senate Comm. on Banking and Currency, Housing Act of 1959, S. Rep. No. 41, 86th Cong., 
ist Sess. 27 (1959). 

*°® Very frequently a proliferation of such statutory modifications, including some which are designed 
to take care of single cases, results in extremely complex legislation. This has happened in the field of 
urban renewal legislation. It is interesting that groups which have sponsored complicating changes, one 
by one, are often among those who complain vigorously about the resulting over-all complexity. 

™°§ 111 of the Housing Act of 1949, as added by § 307 of the Housing Act of 1956, 70 Stat. 1101, 
42 U.S.C. § 1462 (1958). 

116 112 of the Housing Act of 1949, as added by § 418 of the Housing Act of 1959, 73 Stat. 677, 
42 U.S.C.A. § 1463 (Supp. 1959). 

"9S. 3670, 86th Cong., 2d Sess., passed by the Senate, June 16, 1960 
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ot which was reported by the House Committee on Banking and Currency.'* 
A number of recent bills, including some sponsored by the Eisenhower Administra- 
tion and others sponsored by the Democratic congressional leadership, would also 
waive the predominantly residential requirement with respect to certain urban 
redevelopment projects in industrially depressed areas.''* These further exceptions 
or waivers will undoubtedly be considered in the Eighty-seventh Congress. 

If the trend to relax the predominantly residential requirement is continued, a 
point will soon be reached where it has no real limiting effect. Indeed, in the case 
of cities where the extent of industrial and commercial blight does not constitute a 
disproportionate share of urban blight, a question may be raised as to whether this 
point has already not been reached. A 1955 analysis''’ of fifty-three municipalities 
shows the land use of developed areas as follows: 

Residential About 73% 
Commercial About 6% 
Industrial & railroads About 21% 

If about seventy-three per cent of municipal areas are residential, the twenty per 

cent exception, along with special purpose exceptions, should often be adequate to 


permit nonresidential urban renewal projects to be undertaken in about the same 


proportion to predominantly residential projects as nonresidential land use in the 


locality bears to residential land use. An additional factor which tends to make this 
true is that a project is charged against the exceptions only if it involves a pre- 
dominantly nonresidential area to be developed for predominantly nonresidential 
uses. Thus, the volume of projects involving predominantly commercial or industrial 
areas can equal the volume permitted under the twenty per cent exception (and 
additional special exceptions) plus the volume of these projects which are developed 
for predominantly residential uses. 

Although the form of future legislation on this particular subject cannot be pre- 
dicted, the writers do venture to predict with some assurance that it will continue to 
be an active issue, with changes moving in the direction of greater freedom to under- 
take nonresidential projects. There is still a strong belief among many in Congress 
that the principal objective of the urban renewal program is the removal of slums and 
the improvement of housing, as distinguished from general city betterment. Others 
will continue to regard the predominantly residential requirement as a desirable 
economy measure, preventing added claims against federal grant funds. On the 


other side are the municipalities and local officials, ably represented in Congress 

™* H.R. 12603, 86th Cong., 2d Sess. (1960); House Comm. on Banking and Currency, Housing 
Act of 1960, H.R. Rep. No. 1924, 86th Cong., 2d Sess. (1960). 

™* One such bill, S. 722, 86th Congress, 2d Sess. (1960), was vetoed by President Eisenhower on 
grounds unrelated to this provision. See also S. 1433, 86th Cong., 2d Sess. (1960), an Administration- 
sponsored bill, and S. 3569, and H.R. 12286, both 86th Cong., 2d Sess. (1960), compromise bills proposed 
on behalf of the Administration. 

“8 See HarLAnp BarTHoLomew, Lanp Uses in American Cities 121 (1955). The analysis covered 
cities of varying sizes. Developed areas considered here do not include streets, parks and playgrounds, 
and public and semipublic property. 
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and before its committees, who want more discretion in planning and deciding 
the type of projects to be undertaken. An added force which seems to be tipping 
the balance in their favor is the position of business interests which normally tend 
to support restrictions on federal expenditures, but are increasingly in favor of 
reconstructing blighted business and industrial properties. Foremost among these 
are department store owners and mortgage and other lenders concerned about large 
outstanding investments in downtown retail properties now suffering competition 
from surburban shopping centers. Redevelopment to provide downtown com- 
mercial centers with parking space and attractive surroundings is a business necessity 
to them and a source of increased tax revenue to the city. 


B. Federal-Local Sharing of Costs 


The basic statutory formula’’® for sharing the costs of the urban renewal program 
as between the federal government and local governments has been under attack 


from opposite directions. Skipping over problems and statutory changes relating to 


technical methods of calculating the federal and the local share of program costs, 
it is the writers’ intention to comment on attempts to change materially the relative 


size of the two shares. 
In 1958, the Housing and Home Finance Administrator, as spokesman for the 
117 


Eisenhower Administration, recommended the enactment of legislation’'’ to reduce 


the federal share of net project costs to sixty per cent one year later, fifty-five per cent 
two years later, and fifty per cent three years later, with a resulting final increase in 
the local share to a matching fifty per cent. The change through gradual stages was 
intended to give localities, and possibly states, time to gear themselves to assuming the 


permanent larger burden. The Administrator stated :''* 


The reasons for this recommendation are based, of course, upon considerations of the 
general fiscal policy of the Government and the need for greater participation on the part 
of States and localities in bearing the financial burden of undertakings having primarily 
local as well as national benefit. If essential programs such as urban renewal, which 
require large amounts of funds, are to be continued at their present levels, States and 
communities should bear a greater share of the financial burden. We do not know the 
total ultimate cost of eliminating all of the slums and blight in our country, but we can 
agree it is a staggering sum and that all of the Federal funds that could be made available 
would accomplish only a part of the job in the immediate future. Local expenditures 
should be of equal importance to the amount of work completed. 

Unlike many other Federal-aid programs, urban-renewal projects result in direct 
financial benefits to communities, in addition to the immediate objective of the program 
In addition to slum elimination and all of its benefits, cities receive an increased tax base 


"See §§ 103(a), 104, 106(f), amd 110(d), (e), (f) of the Housing Act of 1949, as amended, 71 
Stat. 299, 300, 301, 42 U.S.C. §§ 1453(a), 1454, 1456(f), 1460(d), (e), (f) (1958). 

47 § 302 of S. 3399, 85th Cong., 2d Sess., Administration-sponsored bill introduced on March 4, 
1958, by Senator Capehart of Indiana by request. A similar proposal was contained in § 304 of S. 612, 
86th Cong., 1st Sess., Administration-sponsored bill introduced on January 21, 1959 by Senator Bennett of 


Utah for Senator Capehart. 
™* Hearings Before the Subcommittee on Housing of the Senate Committee on Banking and Currency 
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of great and immediate financial value. In the long run, many cities may receive over a 
period of years sufficient increased taxes as a result of redevelopment and improvements in 
urban renewal areas to pay all of their local grants-in-aids—not only their cash contribu 
tions but their grants in the form of improvements and facilities. It is because of these 
facts, as well as other advantages of urban renewal, that so many cities are enthusiastically 
proceeding with their projects. Under the bill, communities would eventually pay one- 
sixth more of the net project cost than they pay with respect to projects now being under- 
taken. In view of the extent of present activities, it seems wholly unrealistic to assume 


that this modest increase would restrict our program. 

During the course of the ensuing controversy, the Eisenhower Administration 
made it clear that its proposal was primarily motivated by its judgment concerning 
relative priorities of competing claims, including national defense and foreign aid, on 
a federal budget which it hoped to keep in balance. The Administration spokesmen 
argued that whatever upper limit might be placed on federal funds available for 
urban renewal, a larger total program could be supported if the local share of the 
cost were increased. This argument for making a given amount of federal funds 
stretch further was premised on the ability of localities gradually to assume the in- 
creased burden without undue hardship. The present level of activities was offered 
by the Administration as an indication that it was not unrealistic to expect that the 
cities could contribute even more. The Administration also felt that the states should 
participate in the program more than they had. Indeed, the proposal for reducing 
the federal share of urban renewal costs was part of an abortive Administration drive 


for returning to the states and localities greater responsibility for socially motivated 


programs generally. 

In the meantime, local urban renewal officials, mayors, and other spokesmen for 
urban interests had been contending that even the present %-'% formula placed un- 
due hardship on the localities. From time to time, they proposed that the federal 
share of net project cost be increased to seventy-five or eighty per cent or even ninety 
per cent." The President of the National Association of Housing and Redevelop- 
ment Officials made the following statement in opposition to any reduction in the 
federal two-thirds share and in support of increasing it to eighty per cent:'”° 


on the Housing Act of 1958, 85th Cong., 2d Sess. 118-19 (1958). Sce also, the testimony by the Urban 
Renewal Commissioner, id. at 122-24, and in Hearings Before the Subcommittee on Housing of the Senate 
Committee on Banking and Currency on the Housing Act of 1959, 86th Cong., 1st Sess. 119-20 (1959). 

™° These proposals for increasing the federal share should not be confused with a change which 
was enacted in the Housing Act of 1957. § 302 of that act, 71 Stat. 299, 42 U.S.C. § 1453 (1958), 
provided for the establishment of an alternative basis for calculating the federal capital grant. It permits 
a community to elect to receive either a two-thirds federal grant or a three-fourths federal grant with 
the higher percentage grant being based on gross project costs which do not include certain expenses 
of planning, surveys, legal services, and administrative overhead. The excluded costs are borne entirely 
by the local community. In effect, under the alternative formula, the federal government pays a higher 
percentage of a reduced project cost. In proposing the formula, the Housing Agency expressed the 
expectation that the federa! share of the total costs would prove to be about the same under either 
formula, and stated that the purpose of the alternative formula is to make it possible to eliminate review 
and discussion at the federal level of survey, planning, and administrative costs. 

18° Hearings Before the Subcommittee on Housing of the Senate Committee on Banking and Cur 
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I need only recite some of the financial problems with which American cities are faced 


today—declining tax bases, limited tax resources, substantial increases in the costs of 
providing essential municipal services, the necessity for providing new types of municipal 
services, and the demands of municipal growth—to explode the myth that our cities, or 
our States for that matter, can, or even should, absorb a greater proportionate part of the 
cost of urban renewal. 

The Federal-local sharing formula is the price tag which the Federal Government places 
on the local participation in urban renewal. By raising the price, a substantial number 
of communities—many of those who are most in need of an aggressive urban renewal 
program—will either be priced out of the program completely or unable to buy as much 
of it as they need. 


The United States Conference of Mayors has also recommended that the federal 
share be increased to eighty per cent.’*' The Mayors of Boston, Milwaukee, and 
Gadsden, however, have suggested a ninety per cent federal contribution,’** and 
the Mayor of New York, when asked what he thought about the suggestion, gave 
the following answer: “I mentioned that one of the recommendations at the Confer- 
ence of Mayors was that the Federal contribution in redevelopment be increased 
from 66-% to eighty per cent. If anyone would want to sponsor going to ninety 


997123 


per cent, I am sure the cities would appreciate that too. 
Although he was addressing himself to a different though related issue, the 


Mayor of Philadelphia in 1958 argued as follows against asking the states to take 
over some of the responsibility for the urban renewal program :'** 

It takes no great political knowledge to realize that this could only result in a sharp 
reduction in the program—because of the rural domination of State legislatures as well 
as the lack of State resources. 

Thirty-five years ago, 75 percent of the taxes went directly to the cities and the States. 
Today, the Federal Government takes 75 percent and the cities and States get only 25 
percent. True, the Federal Government's responsibilities have grown in those years. But 
so have those of the cities and States. 

Particularly is this true of the cities, with their vast influxes of population. We in 
Philadelphia have, in the past 5 years, increased our taxes by 35 percent, largely to meet 
this very problem. . . . 

The third of a billion dollars allocated this year for urban renewal is less than one 
half of 1 percent of our national budget. It would not even be enough to pay for a single 


aircraft carrier. 


On a later occasion, the Mayor argued that the cities have been receiving a steady 
influx of lower-income groups, including disadvantaged nonwhite groups, with 


rency on the Housing Act of 1959, 86th Cong., 1st Sess. 572 (1959). See also, id. at 582, and, for 
earlier recommendations by the Association, see Hearings Before the Subcommittee on Housing of the 
House Committee on Banking and Currency on Slum Clearance and Related Housing Problems, 85th 
Cong., 2d Sess. 90, 93 (1958). 

""! Hearings Before the Subcommittee on Housing of the House Committee on Banking and Cur 
rency on Slum Clearance and Related Housing Problems, 85th Cong., 2d Sess. 188 (1958) 

499 Td. at 190, 192, 243. 

193 71d. at 254; sce also id. at 255-56 

84 Id. at 214. 
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greater social needs and lower tax-paying ability, while higher-income families have 
tended to move across city lines to the suburbs.'** Others have often pointed out 
that states and cities must avoid increasing their taxes too sharply in relation to 
other states and cities in order to avoid driving industry across their borders. 
Finally, an argument has been made that the federal tax structure is more pro- 
ductive and more equitable than state and local tax structures can possibly become 
in the foreseeable future, so that it is desirable to finance nationally-important pra 


grams largely with federal tax revenues. Senator Clark of Pennsylvania, in a lecture 


delivered at George Washington University on March 28, 1960,'** stated that local 
budgets are inadequate partly because of an unwillingness to tax but more im 
portantly because of a lack of real resources. He stated that federal revenues have 
risen by seventy-four per cent since 1946, but state and local revenues have more 
than tripled; that state and local tax rates have risen steadily, while federal taxpayers 
have enjoyed tax reductions; that federal indebtedness has risen five per cent since 
1946, while state and local debt has risen to 309 per cent; and finally that state and 
local tax burdens fall far more heavily on poor and moderate-income families than do 
federal tax burdens. Thus, Senator Clark argued that most local tax dollars are 
still collected from the real property tax, although the ownership of real estate has 
long ceased to be a good indication of relative wealth. That is, the owner of a 
heavily mortgaged home may be taxed on hardly any equity at all, whereas a man 
who is better off, with wealth largely in a safety deposit box, escapes local taxation 
on these assets, but is reached by federal taxation. On the further grounds that 
“over half of all State tax revenue now comes from sales and excise taxes,” Senator 
Clark concluded that both “State and local taxes fall far more heavily upon the 
average- and lower-income families,” whereas “the brunt of Federal taxation falls 
upon the corporations and the upper-income families.” 

It is apparent from the foregoing and from a reading of all the congressional dis 
cussions over a period of several years on the issue of the federal-local share of 
urban renewal costs that the arguments on both sides tend to be quite general and 
would just as logically support raising or lowering a fifty-five or seventy-five per cent 
federal grant as they would support raising or lowering a 66-% per cent federal 
grant. If objective studies have been made which would truly sharpen this issue quan- 
titatively, they have, so far as we know, not been presented at any of the congressional 
hearings. Instead, both sides have presented their positions primarily in terms of 
what seems to them “equitable” and of the problems with which they are each 
faced in obtaining revenues needed for competing purposes. Under such circum 
stances, the congressional decision-making process necessarily tends to rest more 


‘8° Hearings Before the Subcommittee on Housing of the Senate Committee on Banking and Currency 
on Housing Legislation of 1960, 86th Cong., 2d Sess. 392 (1960). 

**° Toward National Federalism, 106 Conc. Rec. A3007, A3008 (April 5, 1960) (reprinted at th 
request of Representative Bowles of Connecticut). 
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heavily than is usual on visceral reactions. Indeed, this same tendency may be 
detected in the testimony by the Mayor of New York, quoted above, in which he 
recommended an eighty per cent federal grant, but thought that the cities would 
appreciate going to ninety per cent if anyone would want to sponsor the higher 
level. Similarly, in 1960 the Mayor of Philadelphia, testifying as President of the 
United States Conference of Mayors, stated that the recommendation of the Conter- 
ence was for a four to one federal-local grant ratio, and then added: “I personally 
think that 3 to 1 would be a very fair figure. 1 mean, that is purely my personal 
position on it.”**7 

It is interesting to note that the %4-'% cost sharing formula was originally recom- 
mended by the Executive Branch without any pretense that a different ratio would 
be unreasonable. Recognizing that large sums of money would be involved which 
it would be difficult for cities to raise, and allowing for greater local resistance to 
newer forms of municipal expenditures, it was thought desirable to exceed sub- 
stantially the fifty per cent matching grant formula which is customary in almost 
all federal aid programs, while at the same time requiring the locality to have a 
truly substantial stake in a program which would benefit it both socially and 
financially. The present ratio seemed about right for this two-fold objective. Ten 
years later, it still seemed about right to Mr. William Zeckendorf, Sr., the prominent 
redeveloper. During a congressional hearing in January 1958, the following ex- 
change occurred between him and Representative McDonough of California :'** 


Mr. MCDONOUGH. What percentage should it be? 

Mr. ZECKENDORF. Well, I think if it got to be less than a third, it would be 
too much of a free ride, and I think there should be enough of a challenge to local pride 
to make sure they know they have got to pay something in, however substantial it may 
appear to them to be, or insubstantial it may appear to you to be. 


I think this one-third is about as close to being good as you can get, and I think if you 
change it, and made it, let’s say, 50-50, that it might have an end result that would be 
antithetical to urban renewal on a national scale. 


The Eisenhower Administration has reasoned that a substantial local investment 
in the urban renewal program assures greater interest on the part of the local 
electorate and closer supervision by elected local officials, and that this in turn makes 
for more efficient and more economical operations. It is also often pointed out that 
federal supervision will inevitably tend to increase to a level which the localities will 
find onerous if ever the local share of the cost is reduced to a point where it repre- 
sents no substantial burden on the community. This line of argument is almost 
always presented in the context of the supervision which is necessary to avoid waste- 
ful administration and inefficient operations. It brings to mind possible losses in 
administrative and overhead costs which may in a few years run to hundreds of 


187 Hearings, supra note 125. 
188 Hearings Before the Subcommittee on Housing of the House Committee on Banking and Currency 


on Slum Clearance and Related Housing Problems, 85th Cong., 2d Sess. 336 (1958). 
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thousands of dollars in a single fair-sized city and to possible losses trom unwise 
land assembly or land sale methods which may run to a few millions of dollars. 
However, it may reasonably be contended that even more is at stake if ever the 
local financial burden ceases to be substantial. To explain this, it is necessary to 
identify a current which flows just below the surface of public discussion, and 
which may be turned against the program. 

Underlying most major renewal plans are basic judgments which are not really 
capable of being based on objective grounds. Even assuming that primary responsi- 
bility for the local plans is assigned to mature and highly competent professional 
planners; and that the planners have been able to recognize all the major problems 
which are within the special competence of civil engineers, architects, transportation 
specialists, constitutional and municipal lawyers, land developers, builders, mortgage 
lenders, real estate dealers, land appraisers, sociologists, social workers, and civic 
leaders acquainted with local and neighborhood groups affected by the project; and 
even assuming that each of these specialists and all of the local elected and appointed 
officials are friendly to the program, competent, and inclined to work harmoniously 
in ascertaining, and reasoning from, all relevant information; and that none 
of the directly affected groups is hostile to the urban renewal process—there could 
still be a major missing ingredient for determining the basic direction of the local 
program. That missing ingredient is the sum of the purely subjective value judg- 
ments which must be made before a community can determine how some of our 
most valuable national economic resources should be allocated. 

Across the nation, decisions must be made which will, over the long run, affect 
economic resources worth not millions, but billions of dollars. For example, city by 
city, questions will arise as to the price which the public should be willing to pay for 
low building densities and esthetically pleasing public buildings and vistas. These 


judgments do not turn on objectively verifiable data; they tend to defy our collective 
wisdom; and yet they must be made. They are too important to be made by pro- 
fessional planners alone, as the planners are often quick to admit. Clearly these 


value judgments would generally not be made in the same way by conscientious and 
economy-minded members of a congressional or municipal appropriations committee 
as they would be made by professional planners desiring, commendably, to emulate 
Marcus Agrippa, L’Enfant, and Haussmann. Unless there is a flexible means for re- 
solving this type of issue, it may well, at some future time, give rise to inflexible 
restrictions in federal legislation. 

The practical way of democratically reaching an accommodation on such differ- 
ences locally is to see to it that the judgments involved will be that of the com- 
munity as a whole, and that can best be done by placing a substantial financial 
burden on the community. More important, judgments which determine the alloca- 
tion of vast national resources should not be made even by the entire local com- 
munity if it is not first required to face up to hard decisions as to whether desirable 
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civic amenities are so desirable that the community itself is willing to sacrifice some- 
thing of value for them. Thus, attaching some element of pain to the local urban 
renewal burden is not only justified by the local benefits which will follow, but 
also as the price which the locality should pay for the freedom to make basic value 
judgments affecting its own future. The policies of federal agencies are subject to 
wide swings of the pendulum as one point of view or another gains dominance in 
Congress, in the White House, and in the national electorate, and the best assurance 
that the most basic policies in local urban renewal programs will continue to be 
decided locally is to avoid shifting too much of the program’s cost to the federal 
government. More specifically, there may be avoided on some future swing of the 
pendulum the enactment of unduly inflexible federal requirements relating to such 
matters as competitive bidding and priorities to site occupants, as well as onerous 
control over the nature of the program through prior congressional approval of 
appropriations and through possible congressional pressures against more novel or 
more expensive projects. 

In the meantime, the recent direction of the congressional pendulum indicates 
a real possibility that the local share of urban renewal costs will actually be reduced 
too far. To understand why this is so we must consider, along with the pressures 
to reduce the statutory one-third local share to one-fourth or one-fifth or even one- 
tenth, other less obvious, but important, tendencies to lighten that share. These 
relate to the so-called “noncash grants-in-aid” which a locality may provide to assist 
its urban renewal projects and to certain project expenditures such as those for 
streets. 

_ The noncash grants may take the form of schools, parks, playgrounds, or other 
public facilities, either on or off the project site, which are necessary for carrying 
out the project. If the public facility is of direct benefit to other areas as well as to 
the urban renewal project area, only a prorated portion of its cost is counted as a 
local grant. The eligible cost enters into the calculation of the gross project cost 
as well as of the local grant-in-aid so that the federal two-thirds and the local one- 
third shares are each calculated against a net project cost which reflects expenditures 
made for the public facilities.’*” 

The Taft Subcommittee Report of August 1, 1945, had recommended that “ex- 
penditures on public buildings made necessary by the project” be recognized as local 
contributions “only to the extent that these expenditures exceed what the munici- 


"2° Informal proposals made in Congress that a public facility be counted as a local grant-in-aid 
but not as part of gross project cost were not strongly pressed because, in addition to placing a financial 
burden on the community, the exclusion from gross project cost would, as a practical matter, upset the 
financing arrangement of the program. Members of Congress who were not persuaded by the first 
reason were persuaded by the second. Thus, in the example in Part III of a project having a gross 
cost of $10 million, if the $1 million figure for provision of public facilities were excluded from the 
total in “A” (Gross project cost), to which the two-thirds federal and one-third local grants are applied, 
and if corresponding changes were made throughout the example, the total under “E” which is avail- 
able for repaying the borrowings referred to in “A” would always, as a matter of arithmetic, be inadequate 
so long as the city continued to receive grant-in-aid credit for the public facilities. 
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pality would spend for the same purpose if there were no project.”’*” The literal 
application of this hypothetical test was rejected as not being admunistratively 
practical. That is, no federal official should be required to guess what a municipality 
might have done under other circumstances. For example, from the very beginning 
of the urban redevelopment program under the 1949 Act, if an old school, no matter 
how dilapidated, were replaced by a new one which drew all of its pupils from the 
urban redevelopment project area, the entire cost of the new school would be credited 
as a local noncash grant-in-aid, even though it was reasonably certain that the old 
school would have had to be replaced before too long whether or not the surrounding 
slum area was cleared. Thus, it should be recognized that from the very beginning 
of the program, some local expenditures which do not really represent an additional 
burden on the local community caused by the urban renewal program count as local 
urban renewal grants and also enter into gross project cost, thereby affecting the 
size of the federal grant. This fact is not cited with any intention of criticizing the 
policy, but it is relevant in evaluating the weight of the burden which the program 
places on the locality. 

Similarly, expenditures for street improvements within an urban renewal area 
may be eligible as a direct project cost, even though there is a possibility that the 
improvements would have become necessary before too long anyway. This factor 
has become more significant since the 1954 amendments which extended the pro- 
gram to rehabilitation and conservation activities. Projects involving such activities 
generally cover larger areas than projects involving only clearance. Thus, there may 
be more streets to be improved, while at the same time there is less need for large 
outlays involved in land acquisition and the clearance of structures. Conservation 
and rehabilitation projects therefore tend to involve relatively greater use of federal 
funds for activities which have been traditionally carried out entirely at municipal 
expense. 

In the early days of the program a problem arose under the requirement that a 
local grant-in-aid shall be “in connection with” a project “on which a contract for 
capital grant has been made.” The, requirement is reasonable but its application not 
always easy. Clearly, a locality ought not to be permitted to count the cost of a 
school if it had begun to lay the foundation before it even contemplated that there 
would ever be an urban redevelopment project in the vicinity. Obviously, too, the 
result would be unfair if a city were penalized because, before cold weather had set 
in, it had begun construction on a school needed for a redevelopment project without 
waiting until all the formalities involved in entering into a federal aid contract had 
been completed. Basically, the problem involved is one of finding an administratively 
workable test for determining the intended connection between the school or other 
public facility and the future urban redevelopment project. This problem was first 
met by having the local public agency obtain a written “prior approval” from the 


* Tarr SuscommitTee Report 19 (Aug. 1, 1945) 
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federal government which permitted the public facility to be started, without loss 
of local grant credit, before the federal aid contract was signed. In view of the 
long period of planning which may be involved in a project, the prior approval could 
be given several years before the federal urban redevelopment loan and grant 
contract. Although this particular device (and similar later devices based on identi- 
fying a project in a contract for planning advances) appeared to the Executive 
Branch to provide a reasonable way to meet the demand for flexibility and the need 
for establishing a “good faith” connection between the public facility and the 
future urban redevelopment project, many localities and Congress thought other- 
wise. 

Section 413 of S. 57, Eighty-sixth Congress, which was vetoed by the President 
on July 7, 1959, would have provided that a public facility otherwise eligible as a 
local grant-in-aid shall not be deemed to be ineligible because of the absence of a 
federal “prior approval” provided that the construction of the facility was started 
not more than five years prior to the Housing Administrator’s authorization of a 
contract for loan or capital grant for the urban renewal project. Even the failure 
to notify the Administrator that a public facility had been started could not, under 
the section, be used as a basis for declaring the facility ineligible as a local grant-in-aid. 
This provision would not have removed the substantive requirement that the eligible 
public facility be necessary to serve an urban renewal project, but it would have 
eliminated a workable method for determining that the municipality had originally 
provided the facility in order to serve a future renewal project rather than as a 
routine municipal improvement. The provision was criticized by the President in 
his veto message’ as having the effect of reducing the local contribution. 

A similar provision, but with the five-year period reduced to three, was later 
enacted in section 414 of the Housing Act of 1959. The Senate Committee report™ 
stated that “it is the committee’s intention that local public works be credited under 
this provision only if the projects are clearly a part of, and contributory to, the 
urban renewal project.” The reduction of the period from five years to three years 
and the statement in the Committee report removed some of the danger, which was 
inherent in the earlier provision, that substantial urban renewal funds would be 
diverted into a federal program of aid for municipal public facilities. However, 
it still will result in credit being given for schools and other local facilities which 
were provided with no intention at the time to have them serve a future renewal 
project. While this provision represents a material chipping away of the local share 
of urban renewal costs, it will perhaps not cause as large a reduction in that share 
as another type of change which was made in the 1959 Act and which may be 
extended further. 

In order to encourage urban renewal activities near the many colleges and uni- 


"*" Message from the President of the United States, Housing Act of 1959—Veto Message, S. Doc. 


No. 34, 86th Cong., 1st Sess. (1959). 
8? Senate Comm. on Banking and Currency, Housing Act of 1959, S. Rev. 715, 86th Cong., 1st 
Sess. 6 (1959). (Emphasis supplied by the Committee.) 
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versitics which have been affected by blight in neighboring areas, section 418 of the 


1959 Act added a new section 112 to the 194g Act.'“** A major effect of this new 


section is to permit a local urban renewal agency to obtain noncash grant-in-aid credit 


for expenditures made by a college or university for acquiring land and buildings 
within or in the immediate vicinity of an urban renewal project area. The buildings 
may be acquired by the educational institution with the intention of rehabilitating 
or clearing them, and the clearance expenditures made by the educational institution 
would add to the local public agency’s grant-in-aid credit. Expenditures made by the 
educational institution as long as five years prior to the authorization of an urban 
renewal loan and grant contract would be eligible. Also, unlike acquisition of land 
and buildings by the local public agency itself, there will be no disposition proceeds 
to offset the acquisition cost which enters into the noncash credit. 

Where an educational institution has, within a five-year period, engaged in an 
extensive expansion program, the credit which the local public agency would receive 
could be very substantial indeed. Yet all of the expenditures would be made by 
the college or university and not by the city. The credit might well be large enough 
to provide the entire local grant-in-aid required for the later urban renewal project 
near the educational institution, and there may be enough left over to provide the 
local grant-in-aid required for several other local urban renewal projects having 
nothing to do with the college or university. Thus, the local public agency could 
retroactively receive a large credit which substantially shifts the financial burden of 
urban renewal activities in that locality as between the federal and local government. 

It is relevant to ask why such a departure from the federal-local cost-sharing 
formula should be available in order to give colleges and universities additional 
urban renewal benefits. As no urban renewal funds are furnished to the institution, 
the benefits consist of advantages flowing from the improvement of the neighboring 
area by a federally-aided urban renewal project and the opportunity to acquire in 
the vicinity additional land needed by the institution. Colleges and universities have 
an urgent need for expansion in the next few years, and the certainty of urban 
renewal in an area may be of considerable assistance to them in securing donors’ 
funds required to carry out their building programs. The grant-in-aid credit would 
furnish a very strong incentive for a local public agency to undertake a nearby 
urban renewal project which would furnish these benefits to the institution, or to 
grant a higher priority than would otherwise be given to such a project over other 
urban renewal projects in the community. 

However, it appears to the writers that urban renewal activities in the neighbor- 
hood of colleges and universities would generally be so commendable a means of 
accomplishing the two-fold purpose of furthering urban renewal and higher educa- 
tion in the locality that no special inducement should be held out to the local public 
agency to do what it ought to be doing anyway. Conversely, if the possibility of 
obtaining a large grant-in-aid credit at no direct cost to itself should induce a local 


1898 > Stat. 677, 42 U.S.C. § 1463 (Supp. 1950) 
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public agency to plan an urban renewal project in the wrong place or at the wrong 
time, the federal treasury will have been called upon to underwrite a distortion of 
a federal program. It should be borne in mind that, as the responsibility for initi- 
ating urban renewal projects is solely that of the locality, the federal government 
is not in a practical position to reject an eligible project which has been presented 
to it for approval merely because other projects might more appropriately have been 
given a priority by the locality. 

In any case, whatever the merits or faults of the amendment may be, it must be 
listed among the changes which tend to reduce the local share of the cost of urban 
renewal activities. Furthermore, as was predicted by some opponents, this change 
is being urged as a precedent for further similar changes in the law. Section 406 of 
S. 3670, Eighty-sixth Congress (Housing Bill of 1960), as passed by the Senate on 
June 16, 1960, and section 704 of H.R. 12603 (Housing Bill of 1960), as reported by 
the House Committee on Banking and Currency on June 20, 1960, would extend 
these provisions to hospitals. Although no further action was taken in the Eighty- 
sixth Congress on legislation providing this extension, it will undoubtedly be con- 
sidered in the Eighty-seventh Congress. It may be noted that universities often have 
extensive grounds and that many persons attached to a university live within its 


vicinity. Extensive grounds tend to make for a practical base from which to fight 


surrounding blight and the needs of students and faculty living on or near the 
grounds provide an additional motive for attacking surrounding blight. While 
similar considerations may reasonably be urged for hospitals, their force is greatly 
diminished by a major difference in degree. Thus, if hospitals are added to the 1959 
provision, there will be little basis for rejecting the claims of a long list of other 
public institutions, thereby further reducing the local share of urban renewal costs. 

Another feature of the act which departs from the 43-'% cost-sharing formula is 
the provision under which relocation payments to families and business concerns 
displaced by urban renewal activities are paid entirely by the federal government.’* 
This departure, however, did not have its origin in pressures from municipalities to 
reduce their share of the cost. Instead, when legislation was introduced to authorize 
relocation payments under the regular cost-sharing formula, the Housing Agency 
pointed out that many localities would be unable to make these payments unless 
changes were made in state constitutions and statutes. Accordingly, the Agency 
suggested that if the relocation payments were to be provided for at all, they should 
be paid entirely out of federal funds."** However, the Eisenhower Administration 
recently recommended that removal of the upper limits on such payments (now $200 
for families and $2,000 for business concerns) should be conditioned on the state or 


"8 ¢106(f) of the Housing Act of 1949, as amended, 71 Stat. 300, 42 U.S.C. § 1456(f) (1958). 
Possibly because the rationale for this 100% federal contribution with respect to relocation pay- 
ments was lost sight of, legislation has recently been proposed providing that the salaries of local public 
employees engaged in helping site occupants to relocate themselves should also be paid entirely out of 
federal funds, thereby treating these salary expenditures differently from all other overhead costs of 
the program. See § 801(c) of H.R. 12603, 86th Cong., as reported June 20, 1960. 
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locality assuming the responsibility for paying the one-third local share, even though 
this makes it necessary to amend state constitutions or statutes.'*° 

Additional light on the entire question of the burden on the localities which is 
represented by the local one-third share of the cost is revealed by an unpublished 
study which the Urban Renewal Administration made early in 1959. It estimated 
that up to December 31, 1958, local grants-in-aid averaged about thirty-six per cent, 
rather than 33-'% per cent of net project costs, it being impossible exactly to gear 


the cost of grants-in-aid to future net project costs. This thirty-six per cent was 


estimated to be made up of cash grants averaging about fourteen per cent of net 
project costs, land donations averaging about two per cent, demolition averaging 


about 0.3 per cent, site improvements averaging a little under six per cent, and 


supporting public facilities averaging a little under fourteen per cent. 

Undoubtedly, the tendency to cut down on the local share of urban renewal 
costs prompted a reference in the President’s ig59 veto message on S. 57, Eighty-sixth 
Congress, to the fact that the local cash contributions have averaged only about 
fourteen per cent of net project cost. This reference brought quick replies pointing 
out that total local grants-in-aid were actually greater than one-third and that »on 
cash grants-in-aid, as well as cash grants, represent real contributions to a renewal 
project. Both the statement and the reply are correct, but neither is addressed to 
the real policy issue which is raised by the entire trend to reduce the federal share 
of the cost. If we should couple with the past developments future reductions in 
the one-third share to as little as one-fourth or one-fifth, a truly substantial shift 
will have been made in the relative weight of the federal and local shares. The 
Mayor of Milwaukee has recommended “that the financing formula be changed 
so that local contribution need not exceed 10 percent of the total project cost and that 
public works which benefit any part of a project area including such public works 
that benefit the city as a whole be included as offsets to local costs.”"** The adoption 
of such a proposal would eliminate virtually the entire local contribution vw the 
program. 

Finally, some of the pain now attached to the local share of the urban renewal 
costs may be psychological—and attributable to the relative newness of the program. 
That is, while the local burdens of the program are very real and may well become 
heavier as urban renewal activities are intensified, and while the critical fiscal prob- 
lems faced by most of our cities are certainly onerous, it is nevertheless true 
that some of the resistance to local urban renewal expenditures results from the fact 
that cities have not yet become as accustomed to budgeting urban renewal expendi- 
tures as they are to budgeting police and fire and street and school expenditures. 


'®° See statement by David M. Walker, Urban Renewal Commissioner, in Hearings Before the Sub 
commuttee on Housing of the Senate Committee on Banking and Currency on Housing Legislation of 1960, 
86th Cong., 2d Sess. 123, at 125 (1960). 

**® Hearings Before the Subcommittee on Housing of the House Committee on Banking and Cw 
rency on Slum Clearance and Related Housing Problems, 85th Cong., 2d Sess. 192 (1958) 
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Yet the spokesmen for our cities are generally quick to defend the relative im- 
portance and desirability of the newer expenditures. 

It is too much to expect that pressures and counterpressures with respect to 
sharing the costs of urban renewal will cease or that the issue will be resolved without 
leaving some undesirable distortions in the program. However, it is not too much 
to hope that the pendulum will not swing so far in either direction as to result in 


major harm to the program. 





THE WORKABLE PROGRAM— 
A CHALLENGE FOR COMMUNITY IMPROVEMENT* 


Cuar.es S. Ruynet 


Efforts to keep pace with rapid urbanization during the twentieth century resulted 


in the adoption of the first comprehensive zoning ordinance in the United States in 
1916’ and of rapid improvements in local building codes during the past several 
decades.* But it has been in the last six years, since enactrnent of the Housing Act 
of 1954,° and introduction of the “Workable Program” concept, that the adoption, 
modernization, and enforcement of municipal codes and ordinances have been 
accelerated to levels which give promise of eventually ridding urban areas of slums 
and blight. Briefly stated, a Workable Program is an official plan of action under- 
taken by a locality for effectively dealing with slums and blight through the utiliza- 
tion of appropriate private and public resources. In the writer’s opinion, the Work 
able Program concept is the most significant development of the past decade in the 
federal-municipal relationship. 
I 
History oF THE WorKaBLe ProcramM Concept 

The nation-wide interest in the improvement of building codes was very much 
stimulated in the mid-forties by an effort to reduce housing costs. The conversion 
from a wartime to a peacetime economy following World War II was accompanied 
by a sharp rise in prices; and a movement got under way to modernize building codes 
as a means of reducing the cost of new housing, particularly in view of the severe 
shortage of houses for returning veterans. Throughout the country, consideration 
was given to various means of encouraging the adoption of modern standards to 
eliminate costly requirements which did not contribute to safety or structural sound- 
ness. In this connection, the original draft of the bill that eventually became the 
Housing Act of 1949* contained a requirement that the Housing and Home Finance 


* The writer expresses his appreciation to Charles A. Dukes, Jr., of the District of Columbia bar, 
for his assistance in research and reviewing this article. 

+ LL.B. 1937, George Washington University. General Counsel, The National Institute of Municipal 
Law Officers. Member of the District of Columbia bar. 

"See G. Burcuarp Smiru, THe Law anv Practice or Zonino 2-3 (1937) 

*See generally, Haar, Zoning for Minimum Standards: the Wayne Township Case, 66 Harv. L. Rev. 
1051 (1953); Nolan & Horack, How Small A House?—Zoning for Minimum Space Requirements, 67 
Harv. L. Rev. 967 (1954); Local Government Law—A Symposium, 8 Vanp. L. Rev. 8 (1955); Municipal 
Housing Codes, 69 Harv. L. Rev. 69 (1956); Mandelker, Mumicipal Incorporation on the Urban Fringe 
Procedure for Determination and Review, 18 La. L. Rev. 628 (1958); Problems of Urban Growth—-A 
Symposium, 1959 Wis. L. Rev. 3 (1959); Urban Renewal: Problems of Eliminating and Preventing 
Urban Deterioration, 72 Harv. L. Rev. 504 (1959); and Cuarces A. Ratuxorr, THe Law op Zoninc 
AND PLANNING (3d ed. 1956) 

* 68 Stat. 623 (1954), 42 U.S.C. § 1451(c) (1958) 

*63 Stat. 414 (1949), as amended, 70 Stat. 1103, 42 U.S.C. § 1451(a) (1958). 
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Administrator, in allocating slum clearance funds, “give consideration to the extent 
to which appropriate local bodies” modernized their codes. 

In adopting the Housing Act of 1949, Congress clearly expressed its intent to 
alleviate the dire shortage of housing and to provide decent living quarters for every 
American family.” 

Section 101 of the Housing Act of 1949 also provided a stimulus for code moderni- 
zation: 

TITLE I—SLUM CLEARANCE AND 
COMMUNITY DEVELOPMENT AND REDEVELOPMENT 
Local Responsibilities 

Sec. 101. In extending financial assistance under this title, the Administrator shall— 

(a) give consideration to the extent to which appropriate local public bodies have 
undertaken positive programs (1) for encouraging housing cost reductions through the 
adoption, improvement, and modernization of building and other local codes and regula- 
tions so as to permit the use of appropriate new materials, techniques, and methods in 
land and residential planning, design, and construction, the increase of efficiency in resi- 
dential construction, and the elimination of restrictive practices which unnecessarily in- 
crease housing costs, and (2) for preventing the spread or recurrence, in such community, 
of slums and blighted areas through the adoption, improvement, and modernization of 
local codes and regulations relating to land use and adequate standards of health, sanitation, 
and safety for dwelling accommodations. . . . 


This congressional declaration of policy constitutes a prologue to the Workable 
Program concept adopted in 1954. The problems encountered in launching the slum 


clearance program under Title I of the Housing Act of 1949 proved formidable 
enough without requiring a high level of performance under section 101(a). In most 


cases, it was found expedient to give the most liberal interpretation to the require- 
ment that a municipality modernize its codes and ordinances. However, as the Title 
I program progressed, more attention was given to these requirements to stimulate 
local planning, including the adoption of modern building and housing code stand- 
ards in communities having Title I projects. 

By 1953, there were indications that slums were still being created faster than 
they were being eliminated and that the slum clearance program as it then existed 
was aiding the process of urban decay by displacing slum families and forcing them 
to crowd into other inadequate housing facilities. A few limited programs, such as 


* Declaration of National Housing Policy, 63 Stat. 413, 42 U.S.C. § 1441 (1958). “The Congress 
hereby declares that the general welfare and security of the Nation and the health and living standards 
of its people require housing production and related community development sufficient to remedy the 
serious housing shortage, the elimination of substandard and other inadequate housing through the 
clearance of slums and blighted areas, and the realization as soon as feasible of the goal of a decent 
home and a suitable living environment for every American family .... The policy to be followed in 
attaining the national housing objective hereby established shall be: . . . (3) appropriate local public 
bodies shall be encouraged and assisted to undertake positive programs of encouraging and assisting the 
development of well-planned, integrated residential neighborhoods, the development and redevelopment 
of communities, and the production, at lower costs, of housing of sound standards of design, construction, 
livability, and size for adequate family life... .’"’ (Emphasis added.) 
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the “Baltimore Plan” and the “Charlotte Plan,” while definitely an ameliorating 
factor, were not part of a total community effort, and failed to provide a solution to 
the problem. 

In 1953, there was established the President’s Advisory Committee on Govern- 
ment Housing Policies and Programs. Its Subcommittee on Urban Redevelopment, 
Rehabilitation and Conservation quoted studies prepared by fourteen cities docu 
menting the fact that urban slums and blighted areas are costly in terms of disease, 
crime, juvenile delinquency, and economic waste.’ The Subcommittee gave con 
siderable time and study to the problem of urban slums and blight and the ways in 
which they could be exterminated. The conclusions and recommendations of the 
Subcommittee were, in part, that American cities vary greatly in their abilities to 


finance slum clearance programs but that the object of federal assistance must be 


to help the cities help themselves." In response to the questions “What Can the 


Cities Do?” and “What Should the Federal Government Require?,” the Subcommit- 


tee stated :° 


What we hope we are doing 1s to help the cities help themselves. By clearing slums, 
removing blight, and checking the deterioration cycle, cities should be able to increase 
municipal revenues at the same time they are reducing the demand for services. In short, 
we are trying to establish the urban renewal process on an orderly basis so that over the 
long pull we will establish healthy cities with reduced requirements for the Federal aid 
which we now find mandatory. . . . 

There is no justification for Federal assistance except to cities which will face up to the 
whole process of urban decay and undertake long-range programs 


Thus, in his message transmitting to Congress the recommendations now em 
bodied in the Housing Act of 1954, the President of the United States said in part:* 


° PresipENT’s Apvisony Comm. on GoverNMENT Howusinc Poricies AND Procrams, A Report TO THE 
PRESIDENT OF THE UNtrep States BY THE SUBCOMMITTEE ON UrBAN REDEVELOPMENT 109, 151-54 (1953) 

* “Examination of the financial condition of American cities shows a wide disparity in their relative 
abilities to raise the funds required for slum elimination. Similarly, there is a great difference from city 
to city in the size of the slum problem and the cost of slum cure 

“The objective of the Federal assistance program should be to help the cities help themselves eliminate 
their slums. It therefore should be geared to require cities to face up to the whole process of urban 
decay. It should encourage the widest possible ingenuity, initiative, and discretion at the local level, but 
it should require clear and certain evidence as a precondition to Federal aid that the city is realistically 
addressing itself to the processes by which slums are formed, and is not simply engaging in superficial, 
piecemeal approaches which will waste both Federal and local funds and fail to accomplish the objective. 

“The Subcommitee recommends that the extension of Federal financial assistance be conditioned upon 
the submission by the local community of a workable program to attack the problem of urban decay... . 

“This recommendation should be implemented through an amendment of Title I of the Housing 
Act of 1949, imposing as a condition to the obtaining of Federal assistance the submission of evidence in 
conformity with the recommendation. 

“The Subcommittee recommends that (a) grants for renewal projects should only be made to cities 
which launch two-fisted occupancy code enforcement campaigns in the demolition areas.” Id. at 113-22. 

“Id. at 112. (Emphasis added.) 

* Message froin the President of the United States, Housing Program, H.R. Doc. No. 306, 83d Cong., 
2d Sess. 2 (1954). 
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In order to clear our slums and blighted areas and to improve our communities, we 
must eliminate the causes of slums and blight. This is essentially a problem for our cities. 
However, Federal assistance is justified for communities which face up to the problem 
of neighborhood decay and undertake long-range programs directed to its prevention. 


The Housing Act of 1954 amended section 101 of the Housing Act of 1949 to 


provide :"° 


(c) No contract shall be entered into for any loan or capital grant under this title, or 
for annual contributions or capital grants pursuant to the United States Housing Act of 
1937, as amended, for any project or projects not constructed or covered by a contract for 
annual contributions prior to the effective date of the Housing Act of 1954, and no mort- 
gage shall be insured, and no commitment to insure a mortgage shall be issued, under 
section 220 or 221 of the National Housing Act, as amended, unless (1) there is presented 
to the Administrator by the locality a workable program (which shall include an official 
plan of action, as it exists from time to time, for effectively dealing with the problem 
of urban slums and blight within the community and for the establishment and preserva- 
tion of a well-planned community with well-organized residential neighborhoods of decent 
homes and suitable living environment for adequate family life) for utilizing appropriate 
private and public resources to eliminate, and prevent the development or spread of, slums 
and urban blight, to encourage needed urban rehabilitation, to provide for the redevelop- 
ment of blighted, deteriorated, or slum areas, or to undertake such of the aforesaid activi- 
ties or other feasible community activities as may be suitably employed to achieve the 


objectives of such a program. . . . 


This amendment to section 101 of the Housing Act by Congress in 1954, establish- 


ing the Workable Program concept, marks a milestone in federal-city relations. 
The 1954 Act also amended section 101(a) to read as follows:"' 


(a) In entering into any contract for advances for surveys, plans, and other preliminary 
work for projects under this title, the Administrator shall give consideration to the extent 
to which appropriate local public bodies have undertaken positive programs (through the 
adoption, modernization, administration, and enforcement of housing, zoning, building 
and other local laws, codes and regulations relating to land use and adequate standards of 
health, sanitation, and safety for buildings, including the use and occupancy of dwellings) 
for (1) preventing the spread or recurrence in the community of slums and blighted 
areas, and (2) encouraging housing cost reductions through the use of appropriate new 
materials, techniques, and methods in land and residential planning, design, and construc- 
tion, the increase of efficiency in residential construction, and the elimination of restrictive 
practices which unnecessarily increase housing costs. 


Thus the 1954 Act reversed the order of the congressional directives contained in 
the 1949 Act, and the Administrator was instructed, first, to give consideration to 
positive programs that aided in the prevention of slums and blighted areas, and 
second, to consider the effect of a municipality’s code modernization on housing cost 
reductions. Also, the nature of a municipality’s positive program was spelled out in 
greater detail in the 1954 Act; Congress expressly directed the Administrator to give 
consideration to the extent to which appropriate local public bodies had undertaken 


*’ 68 Stat. 623, 42 U.S.C. § 1451(c) (1958) 
68 Stat. 623, 42 U.S.C. §& 1451(a) (1958) 
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positive programs through the adoption, modernization and enforcement of “housing, 
zoning, building and other local laws, codes and regulations relating to land use and 
adequate standards of health, sanitation, and safety for buildings, including the use 
and occupancy of dwellings.”’* In contrast, the 1949 Act had simply required that 
the Administrator give consideration to the extent to which appropriate local public 
bodies had undertaken positive programs to prevent the spread or recurrence of slums 
and blighted areas through the “adoption, improvement, and modernization of local 
codes and regulations relating to adequate standards of health, sanitation, and safety 
for dwelling accommodations.” 
Il 


PRACTICAL SIGNIFICANCE OF HAvinG 4 WorKABLE ProcraM 


Under section 101(c) of the 1954 Housing Act, no federal loan or grant can be 
made for slum clearance, urban renewal, or public housing, nor can any mortgage be 
insured by FHA under sections 220 or 221 of the National Housing Act (authorizing 
especially liberal terms for mortgage loans on housing in urban renewal areas or on 
housing which serves families moving from urban renewal areas or displaced as a 
result of governmental action) unless a locality first presents an acceptable Workable 


Program to the Administrator.’* 

Delays in getting the low-rent housing program authorized in 1954 under way 
served to fortify the contention of local public housing agencies and others that the 
Workable Program requirement was serving to obstruct the low-rent housing pro- 
gram. The requirement with respect to low-rent housing was, therefore, eliminated 
in the Housing Act of 1955.’* The fact of the matter was that delays in the low-rent 
program were caused by an entirely different provision in the 1954 Act, namely, a 
requirement that no additional public housing units be contracted for in excess of 
the number needed for the relocation of families displaced as a result of urban 
renewal and other governmental action in the community. As worded, this require- 
ment was unduly onerous because in showing the need for additional units, account 
had to be taken of turnover in existing low-rent housing projects. A strong case 


? For a further description of the Workable Program in the legislative history of the 1954 Act, see 
Senate Comm. on Banking and Currency, Housing Act of 1954, Sen. Rep. No. 1472, 83d Cong., ad 
Sess. 36-37 (1954); and Hearings Before the Senate Committee on Banking and Currency on the Housing 
Act of 1954, 83d Cong., 2d Sess. 220-22 (1954). 

* Since the Supreme Court's decisions in Florida v. Mellon, 273 U.S. 12 (1947), and Steward Machine 
Co. v. Davis, 301 U.S. 548 (1937), there would seem to be little question as to the right of the federal 
government to attach conditions to the benefits it dispenses. In the latter case, Mr. Justice Cardozo, 
speaking for the majority, stated: 

“The assailants of the statute say that its dominant end and aim is to drive the state legislatures under 
the whip of economic pressure into the enactment of unemployment compensation laws at the bidding of 
the central government. ... But .. . there is confusion between promise and condition. Alabama 
is still free, without breach of an agreement, to change her system over night. No officer or agency 
of the national Government can force a compensation law upon her or keep it in existence. No officer 
or agency of that Government, either by suit or other means, can supervise or control the application 
of the payments. ... Nowhere in our scheme of government—in the |imitations express or implied of 
our federal constitution—do we find that she is prohibited from assenting to conditions that will assure 
a fair and just requital for benefits received.” Id. at 587, 595, 598 

** 69 Stat. 638 (1955). 
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was made by the Administrator when he testified on the 1956 legislation for rein- 
statement of the requirement that a locality have a Workable Program in order to 
receive federal low-rent housing aid. By that time, there was general understanding 
that it was not the Workable Program requirement that was an obstacle to the low- 
rent program; and the Workable Program provision with respect to that program 
was reinstated in the Housing Act of 1956.'° Opposition to the provision seemed 
to vanish after 1956, and many of its former opponents became active supporters. 


Indeed, some mayors and city attorneys have stated that the Workable Program 


requirement helped them get modern codes, good planning, and community better- 


ment accepted locally, whereas prior to the federal requirement, such things were not 


considered politically feasible. 
Il 
THe Workas_e Procram: Wuar Ir Is 

In the administration of the Workable Program concept, the Housing Agency has 
set forth the following seven elements as constituting a Workable Program: (1) 
codes and ordinances; (2) comprehensive community plan; (3) neighborhood 
analysis; (4) administrative organization; (5) financing; (6) housing for displaced 
families; and (7) citizen participation."® 

1. Adequate codes and ordinances that assure structural strength, reasonable 
safety from fire, proper plumbing, electrical and heating installations, and which 
prescribe the minimum conditions under which a building may be lawfully occupied, 
if vigorously enforced, are vital keys to prevent the occurrence and spread of slums 
and blight. Unquestionably, the Workable Program requirements have stimulated 


the adoption and modernization of local ordinances. As a general rule, a municipality 


18 


must adopt or make provision for early adoption of adequate building,” fre, 
plumbing," electrical,*® and housing codes*' before the Housing and Home Finance 
Administrator will certify its Workable Program. Other regulations and ordinances 
that are often used to aid in the elimination of blighted conditions in a municipality 
are those covering gas installations, air conditioning, and air pollution.** 


2. The purpose of a comprehensive community plan is to anticipate the physical 


Stat. 1103 (1956), 42 U.S 145i 1958) 
sg Urpan Renewar Division, Sears, Roesuck & ( ABC's or Ursan Renewar 12-21 (1957), 
for a pictorial review of the Workable Program elements 
Adoption of a building code is a valid exercise ot the police power Euclid v. Ambler 
Co., 272 U.S. 365, 388 (1926); Welch v. Swasey, 214 U.S. 91 (1909); 7 EUGENE McQuILuin, Municipal 
Corporations § 24.504 (1957); 9 Am. Jur. Burldings § 3 (1937 
*’ > McQUILLIN, op. cit. supra note 17, § 24.457 
ld 24.538 
ld 24.537 
Adoption of a code imposing minimum housing standards is a valid exercise of the police power 
Givner v. Maryland, 210 Md. 484, 124 A.2d 764 (1956); Givner v. Commissioner of Health, 207 Md. 
184, 113 A.2zd 899 (1955); Petroshansky v. Maryland, 182 Md. 164, 32 A.2d 696 (1943); Paquette v. 
Fall River, 155 N.E.ad 775 (Mass. £1959); Adamac v. Post, 273 N.Y. 250, 7 N.E.2d 120 (1937); Richards 
v. Columbia, 227 S.C. 538, 88 S.E.2d 683 (1955); and Boden v. Milwaukee, 99 N.W.2d 156 (Wis. 1959). 
And see Guandolo, Housing Codes in Urban Renewal, 25 Gro. Wasn. L. Rev. 1 (1956). 
* See Guandalo, Housing Codes in Urban Renewal, 25 Geo. Wasn. L. Rev. 1 (1956) 
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environment that will best serve the needs of the people living and working in urban 


areas and includes plans for land use, thoroughfares, community facilities, and 


public improvements, as well as zoning and subdivision regulations. 

3. Neighborhood analysis involves examination of the entire community and 
individual neighborhoods for the purpose of locating the blight and determining its 
extent. In addition, the analysis includes recommendations for remedial action in 
the particular neighborhood, such as code enforcement, public improvements, con- 
servation, rehabilitation, clearance, and redeve lopment. 

4. Administrative organization contemplates the establishment of an adequately 
staffed organization, having the necessary authority and responsibility to accomplish 
and effectuate a total attack upon slums and blight on a community-wide basis. 
There must be some method to provide a regular check on the progress of the pro 
gram, and there must be coordinated action regarding all seven elements. 

5. Financing involves reviewing needs, identifying sources of funds, and pro 
viding for the financing of needed public facilities, enforcement of codes, technical 
assistance for comprehensive planning, neighborhood analyses, administration of 
zoning and subdivision regulations, and additional personnel to accomplish over-all 
coordination of the Workable Program. 

6. Since virtually every Workable Program will involve the displacement of some 
families from the houses they occupy, the community must show the Housing and 
Home Finance Administrator that it has accepted the responsibility of providing 
relocation assistance to all families displaced as a result of code enforcement, con 
struction of local public improvements, urban renewal, or other governmental activity. 

7. Citizen participation means obtaining the broad support of the community. 
All the planning and efforts of a few men within a city will fail unless th 
are made fully aware of the problems of urban blight and give their support to the 


Program for curing this cancerous city condition. 


IV 


HistoricaL DevELopMENT oF ProcepuRAL REQUIREMENTS 


FOR APPROVAL OF A WorKABLE ProGRAM 


Soon after passage of the 1954 Act, the Housing and Home Finance Agency issued 
Circular R-1, “How Localities Can Develop A Workable Program for Urban Re- 
newal,” to provide general guidance on what constituted a Workable Program and 
to assist in the preparation of submissions by cornmunities. In the early days, sub- 
missions were not scrutinized too harshly. Annual recertifications were required, but 
not quite as much progress was demanded for recertification as is expected today. 

After the Workable Program requirement was reinserted in the 1956 Housing Act 

** A zoning ordinance is a valid exercise of the police power. Euclid v. Ambler Realty Co., 272 U.S 
365, 388 (1926); 7 McQuiLuin, op. cit. supra note 17, § 25.52 


Subdivision regulations are a valid exercise of the police power. Ayres v. City Council 
Angeles, 34 Cal.2d 31, 207 P.zd 1 (1949); Annot., 11 A.L.R.2d 524, §32 (1950). 
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as a prerequisite for low-rent housing assistance, the Housing Agency issued Cir- 
cular R-2, “Workable Programs for Small Communities and Rural Non-Farm 
Areas,” which was helpful to smaller communities, ready to proceed with low-rent 
public housing projects and wishing to obtain a Workable Program certification with 


minimum implementation. 

The original Workable Program procedures called for a review of the locality’s 
submission in the HHFA Regional Office. If the submission was acceptable, a sum- 
mary was prepared and a recommendation for approval was submitted to the Admin- 
istrator. This was followed by a Central Office review to assure general compliance 
with agency policy and to follow progress. Upon development of a uniform pattern, 
in 1958, a greater share of the responsibility for securing compliance with legal and 
administrative requirements was shifted to the field. This was followed in 1g60 by a 
streamlining of the existing procedure. However, under the specific provisions of 
section 101(c) of the Housing Act of 1949, the final authority to determine whether 
a Workable Program meets the requirements of the statute must be exercised by the 
Administrator, and may not be delegated. The express prohibition against delega- 
tion was undoubtedly inserted in the law in recognition of the fact that so many 
different forms of federal aid, affecting so many different interests, were dependent 
on this one certification. 

With the passage of time, the localities became better geared to the Workable 
Program concept, and the Housing Agency began applying more realistic require- 
ments, depending upon the conditions existing in the particular locality. Apparently 
the Agency was still desirous of avoiding the imposition of requirements that would 
be too rigid, but at the same time believed that cities were becoming increasingly 
more able to meet stricter requirements and to make faster progress. 

Section 101(d) of the 1954 Housing Act provided for the establishment of an 
Urban Renewal Service, as recommended by the President’s Advisory Committee. 
One of the duties of this Service is to give advice and assistance to communities in 
the development of their Workable Programs. Originally, this work was performed 
by the existing staff of the Housing Agency, both in the Central and Regional 
Offices. However, the increasing importance of the function resulted in the creation 
in 1959 of a top-level position, that of Special Assistant to the Administrator 
(Workable Programs). Correspondingly, the Housing Agency has established in 
each of its Regional Offices the position of Special Assistant to the Regional Admin- 
istrator (Workable Programs).** In addition, Housing Administrator Norman P. 
Mason, on June 16, 1960, announced the appointment of two experts on government 
and planning in small towns to assist in making the Workable Program a more 
effective tool for use by towns of 2000 population or less, with a view to revising 
Circular R-2. 


** 68 Stat. 623 (1954), 42 U.S.C. § 1451(d) (1958): HHFA, Regional Circular No. 494, May 11, 
106 
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V 
PresENT ProcepuraL ReQuirEMENTS FOR Approval OF A WORKABLE PROGRAM 

Below are outlined the procedural steps that a municipality must follow to have 
its Workable Program approved by the Housing and Home Finance Administrator: 

1. The Workable Program is prepared by the locality.*° A municipality may 
call upon the appropriate HHFA regional office for technical assistance in preparing 
its Workable Program. 

2. The Workable Program is approved by the city council or mayor, or both, 
as required. The governing body also adopts a declaration of policy, summarizing 
what the community hopes to accomplish through its Workable Program, identifying 
specific problems to be solved and major objectives to be attained. Such a declara- 
tion of policy constitutes a definite statement of the position local officials intend to 
take and the broad policies they intend to follow. The adoption of the Workable 
Program concept by any municipality should, in any event, be made the occasion of 
considerable local significance and adequate publicity should be given to its adoption 
to aid in the understanding of the program by residents of the municipality. 

3. The plan is submitted to a Regional Office of the Housing and Home Finance 
Agency, together with supporting documents (such as applicable municipal codes 
and planning items). 

4. The Regional Office reviews the municipality’s submission and may call 
upon the locality for additional information. When the municipality's Workable 
Program is considered adequate, the Regional Administrator recommends that the 
HHFA Administrator approve the Program. Upon approval, the municipality is 
notified. 

To keep its Workable Program in effect, the locality has it recertified by the 
Housing Administrator annually, upon a showing of reasonable progress. 

VI 


ACCEPTANCE OF THE WorKABLE PROGRAM 


Since adoption of the Workable Program concept in the Housing Act of 1954 
and through May 1, 1960, the Housing Administrator had approved Workable Pro- 


grams for 1,124 localities throughout the fifty states, the District of Columbia, Puerto 
Rico, and the Virgin Islands. Based on 1950 census figures, over 58,000,000 people 
live in these 1,124 localities which have or have had Workable Programs. Only 246, 
or 21.8 per cent, of these localities either did not request recertification after one or 
more years of activity, or their progress was not considered adequate to justify recerti- 
fication. There are indications that in many cases the localities continue to carry out 
basic community improvement objectives—if at a later date additional federal aid 
is sought, the locality can demonstrate its interim progress and request recertification. 


2° HHEFA, How Locatrries Can Devecop «4 Workasre Procram ror CommuNITY IMPROVEMENT 
196 for a complete discussion of the requirements for a Workable Program 





694 Law anv ConTEMPORARY PROBLEMS 


Even so, over seventy-nine per cent of the communities have kept their Workable 
Programs current.” 
VII 
REacTION TO THE WorKABLE PRocRaM Concept 

In connection with the preparation of this article, inquiries were sent to various 
city attorneys to sample local reaction to the acceptance of the Workable Program 
concept throughout the country. The responses came from seventy-two cities having 
Workable Programs in thirty-two states and the District of Columbia.** 

The opinions regarding the Workable Program concept, as expressed by the city 
attorneys, range from those considering it exceptionally worthwhile and valuable to 
those concluding that it adds little to the existing situation. For instance, the city 
attorney of Norfolk, Virginia, attributes the fact that his city received an award as an 
All-American City to the adoption of a Workable Program. In contrast, the corpora- 
tion counsel of one large city stated that the approval of a Workable Program added 
little, because his city had already adopted and was enforcing adequate codes and 
ordinances, so that complying with the Workable Program requirement was merely 
a formality required to receive federal aid. Without questioning the validity of 
his conclusion for his city, it is, of course, true that the success of any legal require- 
ment should be judged by the impact on those toward whom it is directed and not by 
the absence of real impact on those who have no need for it. 

The city attorneys who favor the Workable Program concept regard it, irrespective 
of the fact that it may be a condition precedent to receipt of federal aid, as a long- 
range, desirable plan that is helpful in pointing out deficiencies in municipal codes 
and ordinances and that provides a stimulant for the improvement of local condi- 
tions. 

The city attorneys who have some misgivings about the Workable Program con- 


cept fear that local initiative may be destroyed by the imposition of inflexible require- 


* See Appendixes A and A’, indicating the total number of localities, and the number of localities by 
ulation, for which the Administrator has approved Workable Progran 
Ihe questionnaires requested the following information: 
Date of HHFA approval of Workable Program 
Date of latest HHFA approval of recertification of Workable Program. 
3. Whether the Workable Program was adopted pursuant to express or implied authority. 
4. Whether the Workable Program was approved on behalf of the city by the mayor, city council, 
or both. 
5. The dates of adoption and latest amendment of zoning, housing standards, subdivision control, 
building, plumbing, and electrical ordinances. 
6. Codes and ordinances that are currently proposed for adoption 
The opinion of the city attorney as to whether the administrative machinery is adequate and 
practical for effective enforcement. 
8. An indication by the city attorney as to judicial processes that have an important effect on code 
enforcement. 
9. Date of adoption and authority for adopting a master plan 
10. The legal effect of adopting a master plan. 
11. An evaluation of the Workable Program concept, including the merit of the concept and what 


should be done to strengthen it and make it more effective and usetul. 
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ments not tailored to the needs of the individual city. One city attorney notes that it 
has been suggested that his city adopt subdivision regulations, even though it appears 
that there may be no more land available for subdivision or development in the city; 
however, this would appear to be a criticism of the particular suggestion, rather than 
of the Workable Program concept, which certainly does not require that futile 
actions be taken. Several city attorneys point out that the preparation of a Workable 
Program is an expensive proposition and that the added workload in drafting 
ordinances and prosecuting cases as a result of increased enforcement of higher code 
standards adds another duty to the already busy day of the city attorney and his 
staff. Several city attorneys also raise a question as to whether the immediate en- 
forcement of new codes adopted under a Workable Program might not place an 
impossible burden on people who would have difficulty raising funds to bring their 
dwellings up'to the new standard. 

Apparent weak spots in the program, at a local level, as nearly as can be con- 
cluded from the survey, are a failure on the part of all components of the city govern- 
ment to work as a team and a shortage of personnel at all levels of enforcement. As 
to the role of the courts, most city attorneys do not complain of an excessive backlog 
of cases; but many indicate a weakness in enforcing various codes resulting from 
frequent continuances and a reluctance to assess harsh penalties. 

Several attorneys suggest that legislation might be sought to permit surcharging 
land for demolition and compulsory repairs. Other attorneys recommend that the 
federal government provide some form of financial aid to assist the localities in 
preparing and adopting Workable Programs. Section 701 of the Housing Act of 
1954°° is a long step in this direction and provides for grants for urban planning 
assistance for municipalities, counties, and metropolitan and regional areas, thegfunds 


going to state, metropolitan, and regional planning agencies.” 


The concensus among the responding city attorneys is that the Workable Program 


concept has contributed substantially to the adoption, modernization, and enforce- 
ment of municipal codes and ordinances.” Although it can be assumed that many 
of the municipalities would have adopted or amended a housing code between the 
years 1954 and 1960, even if Congress had not adopted the Housing Act of 1954, it is 
significant to note that ninety per cent of the cities having Workable Programs have 
adopted or amended their housing codes since 1954, or are currently considering 
adopting a code imposing minimum housing standards. The conclusion can also 
be inferred that the Workable Program concept has been a substantial influence in 
the adoption and modernization of master plans, building codes, electrical codes, 
plumbing codes, subdivision regulations, zoning ordinances, and other municipal 


regulations and ordinances. 

* 68 Stat. 640, 73 Stat. 654, 40 U.S.C.A. § 461 (Supp. 1959) 

2° See Appendix B, containing a summary of the responses to questions relating to the adoption and 
amendment of master plans and various municipal codes , 

*° The forthcoming Municipal Yearbook states that the Housing Act of 1954 was “a major influence 
to the increase in the number of cities with housing codes.” Washington Post, June 11, 1960, p. B-8. 
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The effect of the adoption of the Workable Program on the modernization and 
adoption of necessary codes and ordinances is clear.** The number of cities haying 
adequate housing codes jumped from twenty-one to fifty-three per cent after’ the 
adoption of a Workable Program. This remarkable result in so short a period of 
time is certainly convincing evidence of the degree of influence that the Workable 


Program can have on the adoption of minimum housing standards. 

A notable feature of the Workable Program concept is the fact that it does not 
involve, as such, the direct appropriation and outlay of federal funds. Congress has 
not appropriated money to be expended for aiding the municipality in preparing 
its Workable Program. The Housing and Home Finance Agency offers technical 
assistance in the field to municipal officials by having its staff assist in the preparation 
of Workable Programs, but there is no federal payment to cover the expenses of 
the locality in that connection. As indicated above, the enactment of section 701 of 
the Housing Act of 1954 was a step in that direction; that section provides for a pro- 
gram of grants “to assist State and local governments in solving planning problems 
resulting from increasing concentration of population in metropolitan and other 
urban areas, including smaller communities, to facilitate comprehensive planning for 
urban development by State and local governments on a continuing basis, and to 
encourage State and local governments to establish and develop planning staffs.”** 

Probably the most significant result of the adoption of the Workable Program 
concept is the development of a local awareness of housing problems and an en- 
thusiasm for improving housing conditions and standards. 


Vil 
CONTEMPORARY Pros_eMs REGARDING THE WorKABLE PRoGRAM 

An amazingly large percentage of the city attorneys responding to the inquiries 
sent to them indicate that in their opinion a sufficient number of inspectors and 
other officers have not been hired to enforce local codes. In many instances it was 
reported that code enforcement was divided among several branches of the city 
government, with the result that several inspections under several codes at several 
different times were the order of the day. Certainly a universal realization of the 
benefits of coordinating the enforcement of all codes is vital. 

It appears that some local officials treat the Workable Program as a mere formality 
or prerequisite to receiving federal aid, with the result that once a Program is adopted 
and the aid received, it is forgotten; and that others proceed on the assumption that 
the Workable Program is an obstacle to be overcome, rather than the opportunity for 
community improvement that it is. The cure for this lack of perspicacity and 
understanding of what the Workable Program is and what it can accomplish is a 
complete re-evaluation of the merits of the program. As Dr. Ernest M. Fisher said, 


local and federal officials both should think in broader terms, set out longer-range 
** See Appendix C, summarizing the effects experienced in 142 municipalities throughout the country. 
*2§ >01 of the Housing Act of 1954, as amended by § 419 of the Housing Act of 1959, 68 Stat. 640, 
73 Stat. 654, 678, 40 U.S.C.A. § 461 (Supp. 1959) 
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objectives, and evolve a single, integrated Workable Program rather than think on 
a project-by-project basis that results in obtaining a share of federal funds but by- 
passing the potential benefits of the Workable Program.” 

It appears that local officials readily comprehend and appreciate the significance 
of the first requirement of a Workable Program, namely, the adoption or moderniza- 


tion of adequate building, electrical, plumbing, and housing codes, but that the other 


six elements are more intangible and less understood. It is submitted that there is 
a need for further emphasis of adequate administrative organization, detailed neigh- 
borhood analyses, broad citizen participation, the provision of vitally-needed housing 
for displaced families, and comprehensive community planning. The HHPFA is 
interested in making clear the extent and importance of these elements, and it 
appears that the more definitive discussions contained in HHFA’s revised, How Lo- 
calities Can Develop a Workable Program For Community Improvement, issued 
in May 1960, together with organizational changes in HHFA, are a good start in 
this direction. 

Greater attention should be devoted to the enforcement of codes adopted as part 
of a Workable Program. Many of the city attorneys who responded to the survey 
indicated that the city councils have not provided the additional staff needed to 
perform the added work involved in modernizing and drafting new codes and liti- 
gating the numerous cases that result from efficient enforcement of the codes. Many 
of the attorneys who responded, and many people who had already surveyed the 
operations of the Workable Program, have noted that the preparation of a Workable 
Program generally results in additional expense. It has been suggested that the 
federal government should provide some form of financial assistance to aid the 
municipality in the preparation of a Workable Program. 

Of course, there can never be a federal cure for lack of local initiative. Workable 
Program progress is up to the leaders of our cities, including the city attorneys, who 
must inform the public about the benefits of a Workable Program and otherwise 
provide leadership. 

Some city attorneys feel that the requirements suggested by HHFA for a locality’s 
Workable Program might prove to be inflexible, stereotyped, not tailored to indi- 
vidual city needs, it has been noted, and might result in destroying local initiative 
and independence. The HHFA should avoid permitting such a result to develop. 
Certainly, it was the intent of Congress (as evidenced by the legislative history quoted 
above) to adopt a concept that by its inherent nature was flexible enough to be 
adapted to each individual locality’s needs and problems. 

HHFA should also avoid requiring too much paperwork and red tape in con- 
nection with the development of the Workable Program requirements. Instead, 
the HHFA field staff should work closely and informally with the communities 
having Workable Programs, not only to provide technical assistance, but also to 
keep abreast of local developments. Consideration might be given to the possibility 


** HHFA, A Strupy or Housinc ProoraMs AND Poticies (196 
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of establishing longer recertification periods; on the other hand, it should be recog- 
nized that there are benefits to be derived from fairly frequent periodic revaluation. 
One of the city attorneys responding to the survey indicated that one of the out- 
standing benefits his community has derived from adopting a Workable Program is 
the fact that annually it has a deadline for making an inventory and determining 
how much progress it has made during the year. The changes in HHFA organiza- 
tion and procedures, discussed alsove, show that the Workable Program concept is 
being given added importance at the Washington level. The writer looks for a 


corresponding increase in emphasis on the local level. 


IX 
CoNnTEMPORARY LecaL ProspLeMs ConsIDERED 

While the central cities in urban areas adopt Workable Programs and clean 
house, many slum and potentially blighted areas are being created in other sections. 
Until 1959, HHFA was limited in the efforts it could extend to encourage renewal 
and development planning on a regional or metropolitan area basis. The Workable 
Program concept relies primarily on powers exercised by municipalities within their 
boundaries. However, the Housing Act of 1959 amended section 101(b) of the 
Housing Act of 1949,** to provide as follows: 

In the administration of this title, the Administrator shall encourage the operation of 
such local public agencies as are established on a State, or regional (within a State), or 
unified metropolitan basis or as are established on such other basis as permits such agencies 
to contribute effectively toward the solution of community development or redevelopment 
problems by the State, or regional (within a State), or unified metropolitan basis. The 
Administrator shall particularly encourage the utilization of local public agencies estab- 
lished by the State to operate on a statewide basis on behalf of smaller communities within 
the State which are willing to undertake or propose to undertake urban renewal programs 
whenever that arrangement facilitates the undertaking of an urban renewal program by 
any such community, or provides an effective solution to community development or 
redevelopment problems in such communities, and is approved by resolution or ordinance 


of the governing body of the affected communities. 


This section is a small beginning to the solution of a large problem. The power 
and authority of a municipality to enter into cooperative arrangements and compacts 
that involve other jurisdictions outside the city proper usually require specific 
statutory authorization. 

Many states have authorized mutual aid compacts between municipalities for 
specific or general purposes, and other states have authorized the imposition of a 


municipality’s building, zoning, and subdivision regulations on areas outside the 


city.** Certainly this trend must continue in view of the fact that many urban 


communities are rapidly beginning to realize that jurisdictional islands are ex- 


**>2 Stat. 659, 42 U.S.C.A. § 1451(b) (Supp. 1959). 
85 Qmaha v. Glissman, 151 Neb. 895, 39 N.W.2d 838 (1949); Petterson v. Naperville, 9 Ill.2d 233, 


137 N.E.2d 371 (1956). 
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pensive luxuries in our environment. Slums and blight have no respect for juris 


dictional lines. 

The enactment by states of laws providing building, housing, and other code 
standards on a state-wide basis is a noteworthy achievement that should be en- 
couraged throughout all of our states. This approach enables all localities in the 
state, big and small, urban and rural, to achieve some minimum housing standards. 
Of course, in terms of Workable Program requirements, a state-wide code may well 
be deficient and inadequate as applied to a particular urban area. For instance, 
the state legislature of California adopted a law imposing a state-wide minimum 
housing standards code,** but the HHFA insisted that some urban centers would 
have to adopt ordinances imposing stricter standards before a Workable Program 
would be approved. Legally, the adoption of local ordinances on a subject already 
covered by state legislation poses some questions as to limitations upon the authority 
of a municipality to adopt such a code. However, it has been held generally that 
the presence of a state statute does not preclude a municipal corporation from passing 
a building or housing code ordinance that goes into more detail and imposes higher 
standards than the state law.** 

Many of the city attorneys also indicate the need for a state statute giving the city 
a lien or some form of preference for costs involved in demolishing substandard 
dwellings. That demolition of substandard dwellings is generally upheld as a 
reasonable exercise of the police power can no longer be seriously debated.*” It has 
also been held that a statute granting a lien against property for the cost of demolish- 
ing substandard buildings is valid.** 

Another important area for consideration is the field of model codes. Undoubted 
ly, the Workable Program concept has had a substantial impact on the development 
of model building, zoning, housing standards, electrical, plumbing, and other codes 
and ordinances for adoption by municipalities. The National Institute of Municipal 
Officers offers a Model Ordinance Service. The American Institute of Architects, the 
National Association of Homebuilders, and the National Society of Professional 
Engineers have done a great deal of work in this area. There are a large number 
of excellent model codes.“ The National Association of Homebuilders furnishes 


* State Housing Act, Cac. HEALTH & Sarety Cope §§ 15000-17902 
Coyle v. Alland & Co., 158 Cal. App.2d 664, 323 P.2d 102 (1958); see Barry v. Contractors’ State 

License Board, 85 Cal. App.2d 600, 193 P.2zd 979 (1948); 7 MoQuiLuIn, op. cit. supra note 17, § 24.51 

**See NIMLO Report No. 111, DeMotition, Vacation on Repair oF Susstanparp B DINGS 
(1945) 

* Oosterwyk v. Milwaukee, 7 Wis.2d 160, 96 N.W.2d 372 (1959). 

*° The BOCA Building Code, Building Officials Conference of America, Inc., 1525 I 
Fire Underwriters, 85 John St., New 


Sr 


Chicago 15, Ill.; the National Building Code, National Board of 
York 38, N. Y.; the Southern Standard Building Code, Southern Building Code Congress, Brown-Marks 
Building, Birmingham 3, Ala.; the Uniform Building Code, International Conference of Building Officials, 
610 S. Broadway, Los Angeles 14, Cal.; the National Electrical Code, National Fire Protection Association, 
60 Batterymarch St., Boston 10, Mass.; the National Plumbing Code, American Standards Association, 
70 E. 45th St., New York 17, N. Y.; and the Uniform Plumbing Code, Western Plumbing Offcials 


Association, 730 Southwestern Ave., Los Angeles 5, Cal 
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a very useful Building Code Kit.*' But, in spite of these efforts, there remains a 
great deal to be done in this area, particularly with regard to making the citizenry 
aware of the benefits incident to adoption of modern codes. 

The legal profession must also in the near future examine the court procedures 
involved in the enforcement of housing and other municipal codes relating to the 
elimination of slums and blight. Crowded dockets and the tendency to sympathize 
with distressed defendants, resulting in light penalties and delays in compliance 
through numerous continuances, are factors that call for serious consideration. It 
is only through the efforts of citizens, local officials, the courts, and the entire legal 
profession that this problem can be cured, possibly through the establishment of a 
Housing Court. One recent break-through in this area has taken place in the District 
of Columbia. With the cooperation of the Chief Judge in the Municipal Court for 
the District of Columbia, the District of Columbia Department of Licenses and 
Inspections, and the Office of the Corporation Counsel, a new procedure has been 
instituted to make code enforcement more effective. Essentially, under this pro- 
cedure, certain afternoons of each week are set aside by the Landlord and Tenants 
Branch of the Municipal Court for the District of Columbia for the hearing of cases 
involving violation of various codes. This procedure removes code enforcement cases 
from the ordinary criminal enforcement dockets and the multitude of prosecutions 
for other misdemeanors that usually add to the delay in code enforcement procedures. 
According to Chester H. Gray, Corporation Counsel for the District of Columbia, 
this procedure has been very successful and has brought about a closer working 
relationship between the court and enforcement personnel, resulting in expeditious 


handling of cases that require court prosecution. 
CoNCLUSION 


The Workable Program concept enacted as part of the Housing Act of 1954 has 
been a very important catalytic agent in the recent adoption and modernization of 
codes relating to health, safety and sanitation aspects of life in the city. There 
remains much to be done. Model codes should be further developed, particularly as 
to state-wide application. Inspections and court proceedings must be accelerated to 
make enforcement more effective. Of course, while streamlining may be a help, 
there will be additional expenses involved in bringing about these results. However, 
in the writer’s opinion, the welfare of our country in these times of rapid urban 
growth requires that such steps be taken. 

The Workable Program is a challenge to community improvement. It has 
already produced excellent results. And improvements in the implementation of the 
Program on the federal, state, and local levels will be effective in bringing about an 
even greater improvement in living conditions in urban areas throughout the nation. 

*' National Association of Home Builders, Construction Division, National Housing Center, 1625 L 


St., N.W., Washington, D.( 
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REHABILITATION AND CONSERVATION* 
H. N. Oscoopt ann A. H. Zwernert 
I 


Ursan GrowrTh AND BLIGH’ 


Urban blight has emerged with ‘increasing clarity as one of the less agreeable 
consequences of urban growth and change. It is presently one of the most serious 
problems facing American cities. Since the First Decennial Census in 1790, the 
proportion of urban population has increased from five per cent of the total to sixty- 
four per cent in the 1950 Census, and final 1960 Census figures will probably show 
a still higher proportion. The rapid growth of large cities has been characteristic; 
and, during the last three decades, the growth has been even more rapid in the 
suburbs and unincorporated fringes. Because city boundaries have changed little 
and areas for development within them have mostly disappeared, new developments 
have generally been beyond these boundaries. According to the preliminary 1960 
Census figures, the suburban population has jumped almost fifty per cent in the last 
decade. 


Concentrated urban living has focused attention upon the physical deterioration 


of cities, particularly central portions, and the social and economic conditions of 


slum and blighted areas. In 1956 slightly less than twenty-four per cent of all the 
dwelling units in the nation were found to be either dilapidated or deficient in 
plumbing. This represents a numerical total of 12.6 million dwelling units. Only 
seventy-six per cent of all occupied dwelling units in the nation in 1956 were in good 
condition and provided bath, private toilet, and hot running water.' 

The clearance and prevention of slums and blight are primarily local problems 
which require local solutions varying in detail from place to place. It is only because 
of the vast accumulation of blight and the limitations of available local resources that 
the problem has attracted national attention and demanded federal participation. 
The federal government’s role has been to furnish necessary financial assistance to 
those cities meeting the objectives set up by the Congress. 

Legislation primarily intended to assist American communities in coping directly 
with local problems of urban blight was first enacted in the Housing Act of 1949.7 
After more than ten years of operation under the federal statute, with its subsequent 
amendments—particularly the major amendments in the Housing Act of 1954°— 


* The legal views and studies in this article are those of Mr. Zwerner and do not purport to reflect the 
opinions of the Housing and Home Finance Agenc 

+ Director of the Urban Renewal Division, Sears, Roebuck & Compan 

t Associate General Counsel and Legal Staff Director, Housing and Home Finance Agency 

'3 U.S. Dep't or Commerce, Bureau or THe Census, 1956 Nationa Houstnc Inventory. CHAR 
ACTERISTICS OF THE 1956 INVENTORY, UNitED States AND Rectons, pt. 1, at 16, 17 (1959) 

763 Stat. 413 (1949), 42 U.S.C. §§ 1441-63 (1958 
* 68 Stat. 622, 42 U.S.C. § 1451 (1958) 
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thirty-eight urban renewal projects had been completed in thirty communities; there 
were 431 urban renewal projects with contracts authorized in 274 locations; and 328 
additional projects were in the planning stage in 256 communities. In round figures, 
in connection with these activities, 65,000 parcels of real estate had been acquired 
by local public agencies, aggregating 7,750 acres of land; 103,000 families had been 
relocated from urban renewal areas into standard housing units; 117,000 dwelling 
units in 60,000 structures had been demolished; and 2,400 acres of land had been 
disposed of by the local agencies. In financial terms: $1,402 million of urban renewal 
grant funds had been reserved for projects; $935 million had been formally com- 
mitted through federal grant contracts with local public agencies; $1,359 million for 
planning advances and definitive and temporary loans had been committed; and 
$309 million had been disbursed for urban renewal, relocation, and demonstration 
grants. 

An increasing number of projects include rehabilitation as one of the methods 
used to deal with the problems of slum and blight. At the close of 1959, grant 
reservations had been approved for 120 projects involving rehabilitation, of which 
eighty-one are in the planning stage and thirty-nine are under federal grant contract. 
These projects, in total, embrace some 28,500 acres, three-fifths of which will be 
rehabilitated. Only about one-third of the nearly 231,000 dwelling units in these 
projects are scheduled for clearance. 


II 


Ursan RENEWAL BY REHABILITATION 


Urban renewal under the federal statute’ contemplates a broad and inclusive 
series of actions for the elimination and prevention of slums and blight within appro- 
priately selected areas. An urban renewal project may involve separately slum clear 
ance and redevelopment, or rehabilitation and conservation, or a combination of such 
undertakings. The federal statute defines an urban renewal area to mean a slum area 
or a blighted, deteriorated, or deteriorating area approved as appropriate for an 
urban renewal project,” but does not distinguish between rehabilitation and conserva- 
tion. The terms are used interchangeably—distinctions between rehabilitation and 
conservation sometimes made by some writers relate to differences in degree. For 
purposes of this discussion, conservation and rehabilitation are regarded as syn- 
onymous under the federal statute. 

Broadly, urban renewal by rehabilitation seeks to eliminate environmental and 
structural deficiencies which, if not adequately and timely dealt with, will create 
within the area such degree of blight that the only alternative is clearance and 


redevelopment. Generally, environmental deficiencies include poor land utilization, 
incompatible land uses, lack of adequate public facilities, and unsafe, congested street 
patterns and traffic hazards. Structural deficiencies may run the gamut from such 
unsafe and insanitary conditions as require demolition of some buildings to lesser 


* 63 Stat. 413 (1949), 42 U.S.C. § 1441 (1958) 
* 63 Stat. 380 (1949), 42 U.S.C. § 1460(a) (1058) 
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deficiencies correctable by improvement and repair. Accordingly, rehabilitation of 
an area may include some demolition and clearance, whereas if all or most of the 
structures were cleared the undertaking would not be characterized as a “rehabilita- 
tion” project. 

As related to structures, rehabilitation can include all of the traditional elements 
of building alterations and additions, as well as repairs, maintenance, and other im- 
provements. Annual expenditures for non-farm home improvements and care alone 
attest that rehabilitation is big business—although not as yet established as an 
identifiable component of the construction industry. In 1959, estimated over-all 
expenditures of $11.235 billion were made for non-farm home improvements- 
$4.435 billion for additions and alterations and $6800 billion for maintenance and 
repairs.° 

The rehabilitation process of urban renewal involves the exercise of traditional 
powers of state and local governments, in concert with private actions, in a manner 


pianned to eliminate or prevent deterioration of the urban renewal area. The pro 


tection of the public health, safety, and welfare; the prudent management of munici 
pal services; and the balancing of those services with constantly increasing tax de 
mands are not new. Neither is the common-sense principle of protecting public and 
private investment. These underlie every action and component of planned rehabilt 
tation. However, there is now a significant, increased emphasis on planned 
rehabilitation. Implicit in this concept are: (1) planned rehabilitation actions by 
public bodies and agencies specifically empowered to act for this purpose under state 


and local law; (2) the focusing of special efforts in specifically designated geograph 
ical project areas within the jurisdiction of these public bodies; and (3) the organized 
and concerted application and execution of both public and private actions required 
under approved urban renewal plans. 

lil 


REHABILITATION LEGISLATION IN UrBaN RENEWAL ProcrRamM 


A. Federal Legislation 

Rehabilitation was not authorized as part of the federal urban renewal program 
until the enactment of the Housing Act of 1954. Prior to 1954, the Housing Act of 
1949 authorized only slum clearance and urban redevelopment. In the transition 
from slum clearance and redevelopment to urban renewal and planned rehabilitation, 
the original provisions for federal financial assistance were not changed. Three types 
of financial assistance are authorized: (1) advances—to enable local public agencies 
to prepare project surveys and plans; (2) loans—to finance the local public agencies’ 
costs of project planning, assembly, clearance, and preparation of project land for 
disposition for uses in accordance with the approved redevelopment plan; and (3) 
capital grants—payable to local public agencies to help finance the difference between 
(a) the cost of project undertakings and (b) the proceeds from disposition of project 


* See appendix to this article. 





708 Law AND CONTEMPORARY PROBLEMS 


land. In connection with urban renewal projects, as with respect to slum clearance 
and redevelopment projects, the federal grant may not exceed two-thirds of net 
project costs and the remaining one-third is required to be provided locally by way 
of cash, land, necessary site work or improvements, or supporting facilities.’ (Un- 
der an alternative formula the federal share is three-fourths of the net cost of the 
project, with the net project cost computed on a basis which eliminates certain <ac- 
ministrative, legal, survey, and planning expenses from the project cost.) 

Federal financial assistance continues to be subject to the following requirements: 
an advisory public hearing; the approval of the redevelopment plan; a showing that 


the redevelopment plan conforms to a general plan for the locality as a whole; a 
showing that maximum opportunity was afforded for redevelopment by private enter- 
prise; and a feasible relocation plan to assure the relocation of families displaced from 


the project area. 

The compelling need for a more comprehensive attack on the problems of 
urban slums and blight was clearly identified and the urban renewal and planned 
rehabilitation concepts were developed by the President’s Advisory Committee on 
Government Housing Policies and Programs of 1953.” In its report submitted in 
December 1953, the President's Committee found slums were growing faster than 
they were being cleared—and hence the slum clearance and redevelopment program 
under the 1949 Act, while useful, was not adequate for the prevention and elimina- 
tion of slums. In its deliberations the Committee recognized that the heart of an 
urban renewal effort must be rehabilitation—unless the nation is prepared not only 
to give up its gigantic investment in a large portion of its existing structures, but also 
to step up its outlays for clearance and redevelopment to a level that staggers the 
imagination. 

In its Report, the President’s Committee recommended that,” 


The Program of Federal loans and grants established by title I of the Housing Act of 
1949 should be broadened. It should provide assistance to communities for rehabilitation 
and conservation of areas worth saving as well as for the clearance and redevelopment of 
wornout areas. It should make Federal loans and grants available for well-planned 
neighborhood projects at any stage of the urban renewal process provided they will clear 
blight and establish sound healthy neighborhoods. 


The recommendation of the Committee was supported by the Economic Report 
of the President submitted to the Congress on January 28, 1954, which stated :’° 


A successful fight against blight can be waged in these cities only if it is planned and 
carried forward on a basis sufficiently broad to improve the character of a whole neighbor- 
hood. This calls for determined action at the local level in the planning and admin- 
istration of broad and soundly conceived programs of neighborhood rehabilitation. In 
some cases, urban blight can be corrected only by the total clearance of an area and its sub- 


’ 68 Stat. 622, 42 U.S.C. § 1451 (1958). 
* PresipENT’s Apvisorny ComM. ON GoveRNMENT HowusinG AND PRoGRAMS, RECOMMENDATIONS (1953). 


* Id. at 5. 
*° Economic Report OF THE PRESIDENT 86 (1954). 
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sequent redevelopment; more frequently, however, the need is for selective demolition 
and rehabilitation, thus conserving and renewing what is still useful in older neighbor- 


hoods. 

The recommendations of the President's Committee were promptly developed 
by the Housing Agency and translated into legislative recommendations for the 
1954 session of the Congress. After extensive hearings, the Congress enacted the 
Housing Act of 1954, which was approved by the President on August 2, 1954."' 

As indicated above, the 1954 urban renewal amendments of interest to this dis- 
cussion preserved the basic form of federal financial assistance and the federal-local 
relationships established under the original slum clearance and redevelopment pro- 
gram. However, the Workable Program requirement and the program for the 
rehabilitation and conservation of blighted areas were new. 

The Workable Program requirement, which is treated separately in this sym- 
posium,’” further implements the National Housing Policy established in the Housing 
Act of 1949. It is a development beyond the original requirement that the Housing 
Administrator, in extending financial assistance for urban renewal, give considera- 
tion to the extent to which local public bodies have undertaken positive programs for 
the encouragement of housing cost reductions and for preventing the spread or re- 
currence of slums and blight through the adoption, improvement, and modernization 
of local codes and regulations relating to land use and adequate standards of health, 
sartitation, and safety for dwelling accommodations. 

The 1954 amendments also included new FHA programs important to the 
urban renewal objectives. A new section 220 of the National Housing Act author- 


izqd mortgage insurance for the rehabilitation of existing dwellings or the construc- 
tioa of new housing in urban renewal areas.’* A new section 221 of the National 
Housing Act authorized special FHA mortgage insurance for new construction or 
rehabilitated housing anywhere in the community to assist in relocating families 


displaced as a result of urban renewal and other governmental actions."* 
B. State Legislation 
The enactment of state and local slum clearance and urban renewal legislation 
largely has been in anticipation of, or responsive to, the development of the federal 


'? 68 Stat. 622, 42 U.S.C. § 1451 (1958). Housing Administrator Norman P. Mason, in his testimony 
in Hearings Before a Subcommittee of the Senate Committee on Banking and Currency on Housing 
Legislation of 1960, 86th Cong., 2d Sess. 950 (1960), reiterated the underlying principle of planned 
rehabilitation when he testified: 

“It is sheer folly to permit good neighborhoods to deteriorate to the point where they need extensive 
rehabilitation or clearance. Even the wealthiest nation in the world cannot afford to tear down and 
rebuild all its urban property which is affected by spreading blight. For urban renewal to succeed, we 
must emphasize the rehabilitation of areas which it is still economically feasible to save and the con 
servation of areas which are threatened with blight.” 

'® See article by Rhyne, The Workable Program—A Challenge of Community Improvement, el 
in this symposium. 

** 68 Stat. 596 (1954), 


12 > § 1715k (1958) 
** 68 Stat. soo (1954), 12 


USA 
U.S.C. § 1715/ (1958) 
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7 
aid programs.’® As in the case of the federal legislation, the related enabling legisla- 
tion in the various states originally authorized only slum clearance and redevelop- 
ment as distinguished from the broad urban renewal program. With respect to 
the initial federal program of slum clearance and redevelopment under the Housing 
Act of 1949, thirty-two states, along with the District of Columbia, Alaska, Hawaii, 
Puerto Rico, and the Virgin Islands, had enacted enabling legislation by the end of 
1953: 

Following the passage of the 1954 urban renewal amendments to the federal 
statute, twenty-eight states, the District of Columbia, Puerto Rico, and the Virgin 
Islands amended or supplemented their earlier slum clearance and redevelopment 
statutes to authorize participation in the new urban renewal program. Also, some 
eleven states enacted legislation for the first time, including powers for both slum 
clearance and the broader urban renewal activities. As of January 1960, only the 
states of Idaho, Utah, Wyoming, and the territory of Guam had not enacted legisla- 
tion for either slum clearance and redevelopment or urban renewal. 

Generally, state statutes conferring urban renewal powers include those powers 
theretofore authorized to be exercised in connection with slum clearance and re- 
development. In addition to the power of eminent domain and the taxing power, 
the police power is brought into play. Also continued is the earlier pattern either 
of qualifying the city itself or the local housing authority, or else permitting the 
establishment of a specially created public body to carry out the broader urban 


renewal activities. Some of the more recent statutes also expressly provide for the 
6 


adoption of workable programs in line with the requirements of the federal statute.’ 


The policy of maximum opportunity for participation by private enterprise con- 
tinues to be emphasized and encouraged."* 

As already stated, enabling statutes have been adopted in all jurisdictions, except 
three states and the territory of Guam, for the purpose of accomplishing the broad 


objectives of the urban renewal program. Aside from the broadly delegated police 

*® Not included within this reference are the earlier state statutes relating to slum clearance coupled 
with low-rent public housing, or to state or municipal or private urban redevelopment. Also, it should 
be noted that some local slum clearance and redevelopment programs without Federal aid were initiated 
before the enactment of the Housing Act of 1949. See People ex rel. Tuohy v. City of Chicago, 394 
Ill. 477, 68 N.E.2d 761 (1946); People ex rel. Tuohy v. City of Chicago, 399 Ill. 551, 78 N.E.2d 285 
(1948); and Belovsky v. Redevelopment Authority of Philadelphia, 357 Pa. 320, 54 A.2d 277 (1947), 
which upheld such programs in Illinois and Pennsylvania. 

Express constitutional provisions relating to slum clearance and urban redevelopment have been 
adopted in California, Georgia, Maryland, Missouri, New Jersey, New York, and Rhode Island. Of 
these, the provisions in Maryland, Missouri, New Jersey, and New York were adopted prior to the 
enactment of the Housing Act of 1949 

In Ohio it has been held that urban redevelopment is a proper function of municipal government 
which municipalities are authorized to undertake by the home rule provisions of the State Constitution. 
Omio Const. art. XVIII, § 3 (1912). See State v. Rich, 159 Ohio St. 13, 110 N.E.2d 778 (1953). 

For a much fuller treatment of the history of state urban redevelopment legislation see Hill, Recess 
Slum Clearance and Urban Redevelopment Laws, 9 Wash. & Lee L. Rev. 173 (1952). 

*° See, ¢.g., Me. Rev. Stat. Ann. ch. 90-B, § 4 (1959 Cum. Supp.); Mo. Rev. Stat. § 99.320(23) 
(1959 Cum. Supp.); Mont. Rev. Copes Ann. tit. 11, ch. 39, § 11-3904 (1959 Cum. Supp.). 

*T See, ¢.g., Kan. Gen. Strat. ANN. § 17-4744 (1955 Supp.); Me. Rev. Stat. ch. 90-B, § 15 (1959 
Cum. Supp.); Mont. Rev. Copes ANN., tit. 11, ch. 39, § 11-3903 (1959 Cum. Supp.). 

President. 
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powers for the adoption of local laws to aid in protecting the public health, safety, 


and welfare, some states have adopted additional statutes which are particularly 
important to the rehabilitation phase of urban renewal. These statutes, in general, 
expressly authorize municipalities to adopt measures requiring the repair, closing, or 
demolition of dwellings unfit for human habitation.’* 


IV 
Tue Courts AND Ursan RENEWAL 


The constitutionality of planned rehabilitation rests, for the most part, on the 
large body of decisions which have sustained slum clearance and redevelopment. 
Those decisions and the well-established and increasing recognition of the police 
power in the fields of land use and building restrictions will support (when appro 
priately authorized and executed) those activities generally regarded as essential to 
achieve the rehabilitation objectives of urban renewal. 

That the courts have played a major supporting role in the efforts to renew our 
cities is witnessed by the decisions of the Supreme Court of the United States and 
of the highest courts of twenty-nine states, the District of Columbia, and Puerto 
Rico sustaining local slum clearance and redevelopment legislation and project activi- 
ties against a variety of constitutional and procedural attacks. Three state supreme 
courts struck down local slum clearance and redevelopment statutes as unconsti- 
tutional—Georgia, Florida, and South Carolina.’* Of these initial thirty-two de- 
cisions, twenty-seven were handed down after the passage of the Housing Act of 
1o4g. Since the beginning of the urban renewal program in 1949, there have been 
over 200 cases filed in thirty-four jurisdictions with respect to urban renewal projects 
and undertakings, exclusive of routine condemnation cases. Of these, fifty-five were 
dismissed in the trial court without a ruling on the merits; twenty-five were disposed 
of in either the trial court or on intermediate appeal, on the merits of the case; and 
ninety-four have been disposed of by either the state court of last resort or a federal 
court. The majority of these ninety-four cases involve questions of the constitu- 
tionality of the enabling acts; others challenge the proceedings and findings of the 
administrative bodies; and some involve such issues as discrimination in the reloca- 
tion of occupants. 

Litigation affecting the validity of slum clearance and redevelopment has reached 
the courts in various ways. The cases have arisen not only in connection with em- 

™* See, ¢.g., Inv. Stat. ANN. ut. 35, ch. 27, § 35-2701 (1949); N.C. Gen. Strat. ch. 160, art. 1, 
§ 160-182 (1952); and Wasn. Rev. Cope tt. 345, ch. 35.80, § 35.80.010 (1959) j 

** See Housing Authority of City of Atlanta v. Johnson, 209 Ga. 560, 74 S.E.2d 891 (1953); Adams 
v. Housing Authority of City of Daytona Beach, 60 So.2d 663 (Fla. 1952); Edens v. City of Columbia, 
228 S.C. 563, 91 S.E.2d 280 (1956). However, in Grubstein v. Urban Renewal Agency of the City of 
Tampa, 115 So.2zd 745 (Pla. 1959), the Supreme Court of Florida sustained the constitutionality of the 
Tampa urban renewal law as it applied to a project involving redevelopment of a slum (as distinguished 
from blighted) area. The court distinguished the Adams case in which it had held unconstitutional an 
earlier state-wide statute providing for clearance and redevelopment of blighted areas. The Johnson case 


in Georgia is no longer effective because of a constitutional amendment and new legislation, which were 
sustained in Bailey v. Housing Authority of the City of Bainbridge, 214 Ga. 790, 107 S.E.ad 812 (1999). 
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inent domain proceedings, but also in suits brought by property owners challenging 
the validity of administrative proceedings and findings prior to initiating land 
acquisition. Many of these cases arose in the form of a petition for injunctive relief 
to prevent the local public body or official from pursuing further urban renewal 
activities. The chief issue which has been litigated in all jurisdictions is whether a 
public use or purpose exists to justify the use of eminent domain and the expendi- 
ture of public funds.”” As evidenced by the overwhelming weight of decisions up- 
holding slum clearance and redevelopment, the courts have almost uniformly held 
that a public use or purpose constitutionally exists for such activities. 

Although most courts uphold slum clearance as a public use or purpose, certain 
other factors have influenced the scope of decisions in this field. The future re-use 
of the project area has been considered relevant by some courts in determining 
whether a public use exists, especially when plans call for commercial re-use of an 
area.” In an overwhelming majority of the cases the courts have sustained the 
acquisition of property for redevelopment purposes if the area involved qualifies as 
substandard under the applicable statutory definition.” A few cases, however, 
attempt to distinguish (on the basis of the degree of deterioration and obsolescence) 
as to what kinds of areas may be taken over and cleared for redevelopment. One 
of the cases (Delaware) contains a dictum questioning that no public use is involved 
in the acquisition of a blighted (as distinguished from slum) area as defined in the 
state redevelopment act.”* Although the taking of some vacant land has been 
justified on the ground that such acquisition was necessary to assure the proper 


redevelopment of the blighted area as a whole, the question whether vacant land as 
a general matter constitutes an appropriate subject for redevelopment has been 


raised in only a few decisions. However, there have been at least four state court 
decisions sustaining the use of eminent domain in connection with the redevelop- 
ment of predominantly vacant lands where there is some element of blight.2* The 


*’ Courts generally do not differentiate between the “public use” required to justify eminent domain 
and that required to authorize the expenditure of public funds. But cf. Crommett v. City of Portland, 
150 Me. 217, 107 A.2d 841 (1954). 

** See Housing Authority of City of Atlanta v. Johnson, 209 Ga. 560, 74 S.E.2d 891 (1953); Edens 
v. City of Columbia, 228 S.C. 563, 91 S.E.2d 280 (10956); Bristol Redevelopment and Housing Authority 
v. Denton, 198 Va. 171, 93 S.E.2d 288 (1956). Future use for commercial purposes is generally up- 
held. Future use for educational purposes was challenged but upheld. See Boro Hall Corp. v. Im- 
pellitteri, 128 N.Y.S.2d 804 (Sup. Ct. 1954), aff'd, 283 App. Div. 889, 951, 130 N.Y.S.2d 6, 887 (2d 
Dep't 1954), appeal dismissed, 307 N.Y. 672, 120 N.E.ad 847 (1954); and Bleecker Luncheonette v. 
Wagner, 141 N.Y.S.2d 293 (Sup. Ct. 1955), aff'd, 286 App. Div. 828, 143 N.Y.S.2d 628 (1st Dep't 1955), 
appeal dismissed, 143 N.Y.S.2d $24 (1st Dep't 1955), 309 N.Y. 1029, 128 N.E.2d 760 (1955). 

*® Such areas have been classified and defined in the various state redevelopment statutes as slum areas, 
blighted areas, deteriorated areas, decadent areas, substandard and insanitary areas, and redevelopment 
areas. 

** Randolph v, Wilmington Housing Authority, 139 A.2d 476 (Del. 1958). See also Adams v. 
Housing Authority of the City of Daytona Beach, 60 So.2zd 663 (Florida 1952), where the Florida 
Supreme Court found constitutional objection to the redevelopment of a “blighted” area. 

** See, ¢.g., Redevelopment Agency of City and County of San Francisco v. Hayes, 122 Cal. App.2d 
777, 266 P.zd 105 (1954), cert. denied sub nom. Van Hoff v. Redevelopment Agency, 348 U.S. 897 
(1954); People ex rel. Gutknecht v. City of Chicago, 414 Ill. 600, 111 N.E.2d 626 (1953); Oliver v. 
City of Clairton, 374 Pa. 333, 98 A.2d 47 (1953). In the Gutknecht case, supra, the Illinois court 
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Supreme Court of Rhode Island, in an advisory opinion, upheld the taking of blighted 
areas for private redevelopment, but so interpreted the statute as to deny the right 
to take vacant or unblighted land, standing by itself, for such purposes.” The Maine 
court did not pass upon the constitutionality of a section of the redevelopment act 
relating to the acquisition of undeveloped vacant land.” 

Other constitutional issues have at times been raised in opposition to the validity 
of various state statutes. Such issues include whether redevelopment statutes in- 
volve an unconstitutional delegation of legislative power to local public bodies; 
whether a statute is too vague for proper administration or whether it contains 
reasonable standards to guide a planning board or governing body in making de- 
terminations under the act; whether redevelopment laws embrace more than one 
object (and whether such object is adequately expressed in the title of the law); 
whether statutes, by allowing sales of property by public bodies at a price less than 


that paid for such property or expended upon it, authorize the lending of credit, or 
the granting of a special privilege, by a state or municipality to a private individual 
or corporation; whether redevelopment acts contain unreasonable classifications of 


persons or property; whether the financing provisions of various redevelopment 
laws contravene constitutional debt limitations; and, finally, whether the public- 
hearing provisions of various state laws are adequate to meet constitutional due- 


process requirements.*” Courts have consistently upheld statutes against contentions 


of this type. 

Assuming the constitutionality of a state statute as applied to a particular under- 
taking in question, certain other problems have also arisen. Although a project 
area as a whole may meet the statutory criteria of slum or blight, there are fre- 


sustained the constitutionality of a statute dealing specifically with the redevelopment of areas of pre 
dominantly blighted open land for residential purposes. This court later extended its holdings in the 
Gutknecht case and upheld the constitutionality of a statute relating to the acquisition and redevelopment 
of blighted open areas for commercial and industrial re-use. People ex rel. Adamowski v. Chicago Land 
Clearance Commission, 14 Ill.2d 74, 150 N.E.2d 792 (1958). 

° Opinion to the Governor, 76 R.I. 249, 69 A.2d 531 (1949). In 1952, in a litigated case, the Rhode 
Island Supreme Court sustained the constitutionality of a subsequent redevelopment act in its application 
to a project which concerned the clearance and redevelopment of a slum-blighted area as defined in the 
statute. As to the validity of taking vacant land, the court made no intimation one way or the other. 
Ajootian v. Providence Redevelopment Agency, 80 R.I. 73, 91 A.2d 21 (1952). See also constitutional 
amendment of 1955, R.I. Const. art. XXXIII, § 1 (1957). 

2° Crommett v. City of Portland, 150 Me. 217, 107 A.2d 841 (1954). See also, Papadinis v. City of 
Somerville, 331 Mass. 627, 121 N.E.2d 714 (1954), where the court withheld ruling on the validity of 
redevelopment of a “blighted open area,” but in a later advisory opinion the court indicated that re- 
development of such an area constituted a public purpose. Opinion of the Justices, 334 Mass. 760, 135 
N.E.2d 665 (1956). 

7 Although the provisions of state law for the holding of legislative-type hearings have unanimously 
been sustained against constitutional attack, they have been subject to some criticism by writers, on the 
basis that the hearings pragmatically afford little or no protection to property owners. See, ¢.g., Sullivan, 
Admimistrative Procedure and the Advocatory Process in Urban Redevelopment, 45 Cavir. L. Rev. 134 
(1957); Note, Judicial Review of Urban Redevelopment Agency Determinations, 69 Yare L. J. 4321 
(1959); Note, Urban Renewal: Problems of Eliminating and Preventing Urban Deterioration, 72 Harv. L. 
Rev. 504, 513 (1959). The Yale note suggests several statutory solutions designed to reconcile con- 
flicting interests and provide property owners with a fair opportunity to challenge a project, without 
resulting in undue delay and disruption of a project. 





714 Law anp CONTEMPORARY PROBLEMS 


quently located within the designated area structures which are neither substandard 
nor deteriorated and some vacant parcels of land. Owners of these properties have 
often sought to invalidate a project in so far as it included such standard structures 
or vacant land. Courts have unanimously upheld such takings on the theory that 
once the area as a whole has been determined to meet the statutory criteria of slum 
or blight, it is a legislative and not a judicial question as to what structures and land 
in the area will be taken.** Similarly, it has been held not to be an abuse of dis- 
cretion to allow certain structures to remain in a projected area.™ 

Other side issues have been tried and determined by the courts in several states. 
The California law authorizes owner participation in urban redevelopment projects, 
but the court rejected an attack upon one project where owner participation was 
refused.*” In New York, after a series of suits, the courts sustained the validity of a 
sale of project property to a religious institution.*' Recently in New Jersey, the 
court remanded a case on the ground that a conflict of interest existed on the part 
of certain members of the city council.** 

In view of the overwhelming judicial approval of the use of eminent domain 


and the expenditure of public funds in slum clearance and urban redevelopment 


projects, it seems doubtful that such projects will be successfully challenged on the 


ground that urban renewal is unconstitutional. For the past several years the em- 
phasis in the decisions in this area has shifted from the question of constitutionality 
to various other questions, particularly the scope of judicial review of determination 
of blight.** As more urban renewal projects advance from the planning to the 


** See, ¢.g., Berman y. Parker, 348 U.S. 26 (1954); Gohld Realty Co. v. City of Hartford, 141 Conn. 
135, 104 A.ad 365 (1954); Starr v. Nashville Housing Authority, 145 F. Supp. 498 (M.D. Tenn. 1956), 
aff'd, 354 U.S. 916 (1957). Most courts have also reasoned that urban redevelopment and renewal is 
predicated upon an area concept, and once an area has been properly found to meet statutory criteria of 
slum or blight, the taking of any structure therein, whether or not substandard, cannot be challenged 
Courts recognize that property may be needed to assure carrying out a feasible pian of redevelopment. 

*° McAuliffe and Burke Co. v. Boston Housing Authorit 334 Mass. 28, 133 N.E.2d 493 (1956). 

“Fellom v. Redevelopment Agency of the City and County of San Francisco, 157 Cal. App.2d 
243, 320 P.ad 884 (1958), review denied, 358 U.S. 56 (1958). 

*? 64th Street Residences, Inc. v. City of New York, 4 N.Y.2d 268, 150 N.E.2d 396 (1958), cert. 
demed sub nom. Harris v. City of New York, 357 U.S. 907 (1958) 

** Griggs v. Borough of Princeton, 162 A.2d 862 (N.J. Sup. Ct. 1960) 

**On the question of the scope of judicial review exercised by the courts with regard to urban 
renewal project findings and determinations and the conclusiveness of such findings and determinations, 
see the following cases where the court upheld the validity of the project in question: Berman v. 
Parker, 348 U.S. 26 (1054); Starr v. Nashville Housing Authority, 145 F. Supp. 498 (M.D. Tenn 
1956), aff'd, 354 U.S. 916 (1957); Donnelly v. District of Columbia Redevelopment Land Agency 
(D.C. 1958), aff'd, 269 F.ad 546 (D.C. Cir. 1959), cert. denied, 361 US. 949 (1960); Despatchers’ 
Cafe, Inc. v. Sommerville Housing Authority, 332 Mass. 259, 124 N.E.2d 528 (1955); Worcester 
Knitting Realty Co. v. Worcester Housing Authority, 335 Mass. 19, 138 N.E.2d 356 (1956); Bowker 
v. City of Worcester, 334 Mass. 422, 136 N.E.2d 208 (1956); Kaskel v. Impellitteri, 306 N.Y. 73, 
609, 115 N-E.2d 659, 832 (1953), cert. dened, 347 U.S. 934 (1954); Oliver v. City of Clairton, 374 
Pa. 33, 98 A.ad 47 (1953); Schenck v. City of Pittsburgh, 364 Pa. 31, 70 A.2zd 612 (1950); Babcock 
v. Community Redevelopment Agency of the City of Los Angeles, 148 Cal. App.2d 38, 306 P.ad 513 
(1957); Allen v. City Council of Augusta, 215 Ga. 778, 113 S.E.2d 621 (1960); and Graham v. Houlihan, 
147 Conn. 321, 160 A.2d 745 (1960), cert. denied, 364 U.S. 833 (1960). 
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execution stage it is to be expected that future litigation will involve the validity 
and eligibility of individual projects under state and local laws.** 

The scope of review of the findings of cities and other local public bodies has 
been limited as a result of holdings that these findings are legislative in character. 
In the words of the Supreme Court of the United States :*° 


Subject to specific constitutional limitations, when the legislature has spoken, the public 
interest has been declared in terms well-nigh conclusive. In such cases the legislature, not 
the judiciary, is the main guardian of the public needs to be served by social legis 
lation. . . . The role of the judiciary in determining whether that power is being exercised 
for a public purpose is an extremely narrow one. 


The limited nature of judicial review in these cases is exemplified to an extreme 
in a recent decision handed down by the Supreme Court of Georgia, which, as the 
result of a constitutional amendment, reversed an earlier unfavorable decision. The 
Georgia court, in the case of Allen v. City Council of Augusta,” indicated that a 
determination of the existence of slum and blight by a redevelopment agency and a 
community is virtually conclusive; and therefore the responsibility for imposing 
reasonable limits on the exercise of judicially-approved urban renewal powers rests 
with cities and redevelopment agencies and not with the court. The court would go 
no further than find that the required legislative actions had been taken; it would 
not review whether such actions were supported by evidence. 

The validity of slum clearance and urban redevelopment projects in their fullest 
aspect has been overwhelmingly sustained by the courts of last resort. In so far as 
slum clearance and urban redevelopment undertakings are concerned, the question 
of public use or purpose has been laid to rest. Subsidiary legal issues involved in the 
more comprehensive urban renewal undertakings, including conservation and re 
habilitation activities, have not reached the courts. In one state, a statute authorizing 
conservation activities has been held constitutional,*’ but in no reported case has an 
actual project been tested. However, in view of the general judicial approval of the 


constitutionality of urban redevelopment statutes and undertakings, it would seem 


**In both Virginia and Connecticut, where the general principle of slum clearance and urban re- 
development had been sustained by the courts as ,being constitutional, the question of the finality as to 
findings of fact by the body charged with that responsibility came to the attention of the highest court 
of the state. In the case of Bristol Redevelopment and Housing Authority v. Denton, 198 Va. 171, 93 
S.E.2d 288 (1956), the Supreme Court of Appeals of Virginia held that under the factual situation 
presented by the record, a proposed area for a redevelopment project was not blighted or deteriorated 
within the purview of a statute authorizing the taking of property for slum clearance and redevelop 
ment purpose In Bahr Corp. v. O'Brion, 146 Conn. 237, 149 A.2d 691 (1959), the Connecticut 
Supreme Court of Errors, citing the proposition that redevelopment agency determinations are subject 
to judicial review to discover if they are unreasonable or in bad faith or are an abuse of the power 
conferred, held that the trial court erred in refusing to admit evidence that the inclusion of plaintiff's 
property within the project area was unreasonable, arbitrary, and an abuse of the agency's power. 

5° Berman v. Parker, 348 U.S. 26, 32 (1954). 

** 215 Ga. 778, 113 S.E.2d 621 (1960). 

*" People ex rel. Gutknecht v. City of Chicago, 3 Ill. 2d 539, 121 N.E.ad 791 (1954); Zisook v. 
Maryland-Drexel Neighborhood Redevelopment Corp., 3 Ill. 2d 570, 121 N.E.ad 804 (1954). These 
cases upheld conservation as a public use but did not involve application of conservation techniques to 
an actual project. 
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reasonable to assume that courts which may in the future consider any new problems 
will have a firm basis upon which to sustain the validity of comprehensive statutes 
authorizing rehabilitation and conservation activities.** 

The constitutionality of planned rehabilitation rests basically, as in the case of slum 
clearance and urban redevelopment, upon the proper exercise of the police power, 
the power of eminent domain, and the power of taxation. Of course, at the state and 
local level every action under the police power and the power of eminent domain 
and the expenditure of public funds may be scrutinized by the courts, but there are 
no basic constitutional bars to their being made effectively available to rehabilitate 
deteriorating areas. The constitutional issues with respect to these powers are 
posed in such completely malleable terms as “public purpose,” “public use,” “due 
process,” and “reasonableness.” In view of the legislative and judicial perception 
of expanded municipal actions necessary to protect the health, safety, and welfare 
of the community, it is reasonable to conclude that the comprehensive undertakings 
essential in the urban renewal process are constitutionally sound. 

However, the existence of favorable constitutional decisions is not enough. There 
is still placed upon cities and redevelopment agencies the responsibility of imposing 
reasonable limits on the exercise of judicially-approved urban renewal powers.*® 
There remains within the field of constitutionally permissible legislative action a 
choice of means. Among various means—various sanctions—what is at stake for 
the individual varies. On this, both the wisdom and the constitutionality of a 
measure may depend. An urban renewal program must be developed specifically 
with a view to the problems which the particular community faces, can expect to 
face, and hopes to avoid. Because the detailed problems are so varied, they suggest 
a broad range of possible public and private actions. This very large area of choice 
requires of responsible local officials sufficient technical capacity and sense of prac- 
ticality to achieve a delicate balance of purpose in the administration of a program 
where individual property rights are sharply affected at the point where they begin 
to interfere adversely with the interests of the community. 

Simon E. Sobeloff, former Solicitor General of the United States, who argued the 
Berman case for the Government, had this to say as to the significance of that de- 
cision to persons engaged in urban renewal activities ;*° 

**® Note the broad language of the Supreme Court in Berman v. Parker, 348 U.S. 26, 33 (1954): 
“The concept of the public welfare is broad and inclusive... . The values it represents are spiritual as 
well as physical, aesthetic as well as monetary. It is within the power of the legislature to determine 


that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as 


well as carefully patrolled.” 

** The courts have indicated that there are limits to what can be done in the name of “redevelop- 
ment.’ See Berman vy. Parker, 348 U.S. 26 (1954); and Donnelly v. District of Columbia Redevelopment 
Land Agency (D.C. 1958), aff'd, 269 F.2d 546 (D.C. Cir. 1959), cert. denied, 361 U.S. 549 (1960). 

*° Remarks of Simon E. Sobeloff at Annual Convention of National Association of Housing and 
Redevelopment Officials, at Cleveland, Ohio, Oct. 19, 1955. Mr. Sobeloff is now Chief Judge, United 
States Court of Appeals for the Fourth Circuit. 
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To say that a specific act is constitutional is to say no more than that the constitution 
does not prohibit government from acting. Whether government should take a particular 
action is not for the courts to decide. The wisdom of governmental action is the responsi- 
bility of legislators and administrators. An act may be constitutional but exceedingly un- 
wise and, by the same token, we all know that acts thought exceedingly wise by some 
people may be very unconstitutional. It is, therefore, one thing to say that the decisions 
of our supreme courts indicate that the states have the power drastically to regulate and 
even take private property for the purposes of urban renewal. It is quite another thing 
to say that there are no limits imposed upon cities, redevelopment commissions, health 
departments, and housing authorities. These powers must be first clearly delegated by 
the people and then exercised with prudence, reason, and care. Ill considered exercises of 
power that the public will not accept, alihough constitutional, may work more mischief 
to urban renewal than an adverse court decision. 

To those of you who share the responsibility for these activities, allow me a word of 
admonition. The most complete legislative authorization, the clearest sanction of your 
supreme court, and the most workable of workable programs are no better than the 
wisdom, the understanding, and devotion applied by those who administer and carry out 
the day-to-day work. The overriding public interest that gives you power must be con- 
stantly nurtured with understanding and you must act with due moderation and mind 
fulness of the rights and needs of an individual. 


V 
LocaL Copes: THE Crux oF PLANNED REHABILITATION 


An urban renewal project may consist solely of slum clearance and redevelopment 
(land acquisition, site clearance and preparation, land disposition and redevelop- 


ment), or planned rehabilitation, or a combination of both such undertakings.” 


Whether planned rehabilitation constitutes all or only a part of the urban renewal 


project undertakings, the ebjectives to be achieved are common to all actions, and 
there should be available for exercise, if necessary, the basic constitutional and legal 
powers of eminent domain, taxation, and the police power. Methods and techniques 
and the extent of public actions to be taken will vary in form and degree depending 
upon project site characteristics and the applicable urban renewal plan. Public 
powers and actions essential for successful planned rehabilitation consist of (1) taxa- 
tion and eminent domain to provide public facilities and improvements; (2) em- 
inent domain to eliminate conditions of slum and blight and to secure compatible 
land uses when these objectives cannot otherwise be achieved; and (3) the police 

*? An example of urban renewal involving both slum clearance and planned rehabilitation is the 
Springfield, Oregon, Third Street Project. The project area covers some 149 acres, consisting of 263 
unproved lots, 119 of which contain dilapidated structures requiring acquisition, clearance, and re 
development; 41 of which contain substandard structures requiring rehabilitation treatment; and 103 of 
which contain standard structures requiring no rehabilitation. These various lot characteristics are in- 
discriminately scattered throughout the project area. The urban renewal plan also provides certain 
complementary “environmental” project area improvements, including streets, sewers, street lighting, and 
landscaping—supporting facilities (outside the project area) including a park, school, improved streets, 


and highway lighting. 
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power to promulgate and enforce local codes* to secure rehabilitation and compatible 


uses of private property. 

Of these three essential state powers, the police power, embodying the enactment 
or improvement and the sound administration and effective enforcement of adequate 
local codes, is crucial to the successful long-term accomplishment of planned re- 
habilitation, In the meantime, inadequate minimum codes or ineffective enforce- 
ment procedures create problems for the accomplishment of successful rehabilitation 
in urban renewal areas. Where minimum code requirements are adequate, but the 
enforcement machinery and resources are ineffective, enforcement on a selective 
basis (project area) may be adopted.** Sometimes when problems result from in- 
adequate code standards, so-called “project standards,” which are higher than mini- 
mum code standards, are prescribed in the urban renewal plan.** Compliance with 
these higher standards will, for the most part, depend upon inducements and 
voluntary actions. When authorized by statute and when necessity for the action 
is properly demonstrated, offending structures may be acquired by the exercise of the 
power of eminent domain.*® Municipal repair with resulting liens*® and injunctive 


** For this discussion, the term “local codes” refers collectively to state statutes and local ordinances, 
codes, and regulations affecting land use, construction, maintenance, and occupancy of structures and 
comprehends zoning and subdivision control regulations, building, plumbing, electrical, and heating codes, 
fire, health and sanitary regulations, housing, and other occupancy codes. 

** Area enforcement is sometimes favored in order to achieve maximum utilization of available per- 
sonnel. One study has concluded that area enforcement permits coordination between departments of the 
city government and that there is little or no waste of time travelling by inspectors from job to job 
when the inspection phase of enforcement is performed on an area basis. Crry oF Los ANGELES, CALIFORNIA 
Dep't oF BurLpinc AND Sarery, ConsErvATION—A New Concepr in Burtpinc Law ENFoRCEMENT 44- 
46 (1958); 1 N.Y. Strate Division or Housinc, Housinc Copres, THe Key to Hovusinc ConsERVATION, 
Cope ENrorCEMENT ProspLeMs AND RECOMMENDATIONS 40 (1958). The latter study urged that code en 
forcement be undertaken on an area-by-area basis so that enforcement efforts would not be spread too thin, 
citing several examples of municipalities that attempted to do too much in too short a period of time 
by enforcing their codes on a city-wide basis, and concluded that few municipalities have the manpower 
to enforce a housing code in every necessary area and that area enforcement is practical because in most 
municipalities, sections of bad housing are relatively concentrated. 3 N.Y. State Division or Housine, 
Housinc Copves, THe Key to Houstnc Conservation, ApMINiIsTRATIVE GuIDE For LocaL PROGRAMS 1 
(1958). See also Gutknecht v. City of Chicago, 3 Ill.zd 539, 121 N.E.2ad 791 (1954); and Williamson 
v. Lee Optical Co., 348 U.S. 483, 489 (1955), where the Supreme Court of the United States said: 
‘|R]eform may take one step at a time... .” 

** The troublesome problem of varying housing standards throughout the city in relation to the 
degree of blight in differing neighborhoods is neither new nor peculiar to the urban renewal program. 
The 1947 proposal of E. R. Krumbiegel, M.D., Milwaukee Commissioner of Health, and long-time 
authority on housing standards, advocates a solution to this problem by classification of areas within a 
city on the basis of housing quality. His proposal (sometimes referred to as “Zoned Housing Code") 
contemplates three basic area classifications, (1) areas for demolition, (2) areas for rehabilitation, and 
(3) areas for protection, with progressively higher housing standards. 

** Generally, state enabling urban renewal legislation broadly authorizes the exercise of the power of 
eminent domain in aid of urban renewal project activities. One state statute expressly confers eminent 
domain powers upon failure or refusal of owners of substandard structures to rehabilitate in accordance 
with the approved urban renewal plan. Cat. Heattu & Sarety Cope § 33275 (Supp. 1959); see also id. 
§§ 33267, 33701, 33702, 33708, 33745. 

** Statutes and ordinances that authorize the imposition of municipal liens for the cost of repairs and 
improvements to private property have been sustained by the courts where such liens do not purport to 
take precedence over valid subsisting encumbrances. See Central Sav. Bank v. New York, 279 N.Y. 266, 
18 N.E.2d 151 (1938), opinion amended, 280 N.Y. 9, 19 N.E.2d 659, cert. denied, 306 U.S. 661 (1939) 





REHABILITATION 719 


proceedings, including receivership,*” may also hold promise of becoming effective 


tools in compulsory rehabilitation. 

Without question, the failure to enact, improve, soundly administer, and effectively 
enforce adequate local codes, more than any other single cause, accounts for the 
huge tasks of the present urban renewal effort. Urban blight and the festering of 
slums were nurtured in this failure. The broad concepts of urban renewal, their 
evolution and objectives, and the attending costs forcetully attest the serious conse- 
quences of the neglect and default in this most important area of public action. In 
the past the emphasis has been on ways and means to deal with the consequences 
of code fatlures—not enough has been done to strike at code failure. This is not 
to deny the very substantial contributions of many responsible groups and code 
officials. Rather, it is to say that code failure has gone too long as the skeleton in 
our municipal closets. 

To deal with the ultimate consequences of code failure, the first real and direct 
efforts were slum clearance and redevelopment necessitating huge expenditures for 
land acquisition, demolition, and the write-down losses in returning the land to 
proper uses. Through this experience there has now evolved the concept of 
planned rehabilitation as the heart of the urban renewal process. But both slum 
clearance and redevelopment and planned rehabilitation operate only in specific 
project areas, which must qualify as either slum or blighted areas or areas deteriorated 
or in the process of deterioration. Thus, while specific project areas are given con- 
centrated urban renewal treatment, as a much too prevailing rule, the rest of the 
community is neglected and continues to develop more and more qualifying areas of 
slum and blight to be salvaged only by costly, and often harsh, urban renewal 
project actions. 

These observations are by no means fresh impressions or new discoveries; they 
inhere in the basic urban renewal concept. The Workable Program requirement 
in the Housing Act of 1954 and the earlier policy of encouraging code improvement 
and modernization in the Housing Act of 1949 significantly recognized the serious 
implications of code failures.** The Workable Program has become a most im- 
portant instrument and stimulant for code enactment and improvement. But, to do 
See also Jackson v. Bell, 143 Tenn. 452, 226 S.W. 207 (1920); Cuarces S. Rayne, Municipat Law, 


§ 26-25 (1957), for other cases dealing with the question of compulsory repair or demolition of sub 
standard buildings. 

*’ For instance, in Illinois municipalities are authorized to apply for a court order to repair, demolish, 
or bring a structure up to minimum code standards contained in ordinances or a community conservation 
plan. Inv. Rev. Strat. ch. 24, § 23-70.3 (1959). A determination of the validity of § 23-70.2, which 
imposes a repair lien that does not take priority over existing encumbrances, was expressly avoided in 
People ex rel. Gutknecht v. Chicago, 3 Ill.2d 539, 21 N.E.2d 791, 798 (1954). To secure compliance 
with § 23-70.3, the City of Chicago in 1959 sought and obtained in the Superior Court of Cook County 
the appointment of a receiver to take control of certain privately-owned properties and make necessary 
repairs and improvements from funds borrowed by receiver's certificates which become first liens upon 
the properties. Appeal was initiated to the Supreme Court of Illinois, but was dismissed in 1960 because 
defendant failed to perfect the appeal. City of Chicago v. Hansberry (No. 35675, January Term, 1960) 

** See article by Rhyne, The Workable Program—A Challenge for Community Improvement, elsewhere 
in this symposium, which discusses this entire area 
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the entire job, new ways and means must be developed to assure a practical and 
sustained process of planned rehabilitation on a community-wide basis. If we are 
ever to work our way out of urban renewal project operations and the attending 
huge public costs, we must think and act in terms of planned rehabilitation on a 
community-wide basis—at the heart of which must be adequate local codes, soundly 
administered, and effectively enforced. In this direction, note should be taken of the 
recent testimony of Federal Housing Commissioner Zimmerman and Urban Re- 
newal Commissioner Walker regarding the availability of FHA section 220 in- 
surance for general community-wide rehabilitation. It was there pointed out that, 
while such insurance may be made available only in urban renewal project areas 
under approved urban renewal plans, it is not necessary that urban renewal loan 
or grant assistance support the project. Instead, project activities need consist of 
only three basic elements: (1) a comprehensive program of code enforcement; (2) a 
comprehensive program to obtain voluntary compliance with rehabilitation standards 
that are acceptable to FHA for mortgage insurance purposes; and (3) a commitment 
from the locality to eliminate any environmental conditions that are blighting the 
area or causing deterioration.*” 

The potential of planned rehabilitation is measurable primarily in terms of 
successful local codes. But, upon taking stock, this all-important tool is too often 
found lacking, out-moded, or ineffective. Housing Administrator Mason, at the 
National Association of Housing and Redevelopment Officials Conference in Wash- 


ington on February 3-4, 1959, stated: 


The neglect of many municipal governments to enforce (as well as to modernize) housing, 
building, health, and zoning codes and ordinances is close to a national disgrace. If 
continued, it can nullify a well-rounded urban renewal campaign. It can make it 
dangerously lopsided. Unless these codes are enforced to the hilt, we are in danger of 
firing our urban renewal dollars into renewal areas to no effective purpose. 


The greatest lack is probably in housing occupancy codes, as distinguished from 
building or construction codes. According to the 1960 Municipal Year Book, 229 
cities of over 10,000 population reported some form of housing code. On this basis, 
for the nearly 1400 cities having over 10,000 population, only one out of every six 


cities has enacted a housing code.” 


A. The Influence of Economic Considerations 
The levels of code standards, and their enforcement, are importantly determined 
by economics. Aside from the dramatic examples of violence to basic health and 
safety requirements (such as the contaminated well or structurally dangerous founda- 
*® See testimony of Housing Administrator Norman P. Mason and Federal Housing and Urban 
Renewal Commissioner in Hearings Before a Subcommittee of the Senate Committee on Banking and 
Currency on Housing Legislation of 1960, 86th Cong., 2d Sess. 951-59 (1960). See also URA procedures 
for “‘non-assisted” urban renewal projects, UrpaAN ReNewaL Manvat bk. II, pt. 45, Policies and Require- 


ments for Local Public Agencies. 
°° The urgent need for modernization of building codes has been characterized as “$1 billion-a-year 


cost of code-enforced waste.” House and Home, July 1958, p. 112 
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tion or wall) affecting the relatively few, it is the ability to pay for housing that ulti- 
mately places a ceiling on the quality and enforcement of local codes. Effective en- 
forcement of codes embodying raised standards presupposes, wherever a truly sub- 
stantial segment of the population is affected: (1) that the people can afford the 
higher standards (although at some points this raises problems of subsidies such as 
welfare payments, public housing, relocation housing, or special aids and induce- 
ments for rehabilitation); and (2) that there is available the industrial capacity 
organized effectively to supply the needed services, materials, and equipment. These 
factors are apparent in the several programs of federal aid for housing, planning, 
and urban renewal; they are reflected in the increasing concern to find better ways 
and means to secure and enforce higher code standards in keeping with the higher 
levels of living standards and industrial production. 

Code enforcement has always posed the difficult problem of balancing so-called 
“vested rights” or property rights with the demands of public health, safety, and 
welfare. If enforcement creates substantial hardships, either the level of standards 
is in jeopardy or the enforcement breaks down and becomes ineffective. Some 
brief references to the past will help better to bring into focus the dilemma of bal- 
ancing objectives with economic considerations. The Urbanism Committee of the 
National Resources Committee in the report of June 1937 recommended that:”' 


Municipal authorities should modernize and aggressively enforce to the limit of their 
powers their building and sanitary codes and zoning ordinances; they should initiate the 
widest program of demolition possible thereunder; and, where existing building and sani- 
tary codes and ordinances dealing with the demolition of unfit buildings are inadequate, 
these should be made more stringent in order to enable the community to rid itself of 
such structures. Where necessary, State laws authorizing such codes and ordinances 


should be enacted. 


In the same report, the Committee recommended that:** 


Local-urban governments should consider the adoption of a single standard for 
buildings, old and new, and the progressive, wholesale condemnation under the police 
power, after a reasonable period of grace, of all buildings that either for structural or 
sanitary reasons, or for reasons of inadequacy of light and air, do not measure up to an 
acceptable standard of use and occupancy. 


More directly addressed to the notion of deferred demolition were the 1942 study 
and recommendations of the Subcommittee on Housing Regulation, of the Com- 
mittee on the Hygiene of Housing, Committee on Research and Standards of the 


American Public Health Association, which stated, in part:** 


The development of official local housing standards coupled with sound inspection and 
appraisal techniques should warrant the drafting and testing in court of more effective 


®! Nationa Resources Committer, Our Cities—Tueirn Rote in THE Nationa, Economy 75-76 


(1937). 
*8 Ibid. (Emphasis added.) 
°° The Improvement of Local Housing Regulation Under the Law, 32 Am. }. Pus. Heactu 1263, 1275 


(1942). (Emphasis added.) 
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regulations to deal with buildings and areas below a certain standard. For example, the 
courts might now sustain a law which would provide that seriously substandard dwellings 
shall be taken out of use after a limited period allowed for amortization of any remaining 
economic value of the structures. Local authorities might be authorized within certain 
limits to forbid rent collection after an appropriate deadline. 

These early committees, pioneering in the concepts of a reasonable period of grace 
and a limited period allowed for amortization of any remaining economic values of the 
structures, were undoubtedly influenced in no small measure by prevailing economic 
conditions. Bold as these proposals may have appeared to some, it is significant 
and understandable that both Committees emphasized demolition of unfit and 
seriously substandard structures; they were seeking in these concepts to balance the 
needs with the limitations of the times. Even though the police power had thereto- 
fore been exercised and sustained to compel improvements and alterations to existing 
structures,"* the Committees’ recommendations were directed to structures requiring 
demolition. Through these concepts they were seeking practical means to achieve 
enforceable higher code standards, geared to the ability to pay and to the existing 
housing supply and availability of the necessary resources. 


B. Amortization of Nonconforming Uses: A Useful Precedent 


Except when acquisition is necessary under an urban renewal project plan or for 
other public uses, it should now fairly be conceded that nonsalvable structures should 
be demolished under the police power with little or no period of grace or so-called 
amortization. However, allowing the owner Of a salvable substandard structure a 
reasonable period for compliance with local code standards would not differ in basic 
principle from the amortization of nonconforming uses concept as applied in the 
zoning process. This principle is not only equally sound, but applies with greater 
force to salvable structures in violation of local codes and may offer a means for more 
effective enforcement of higher code standards. 

Shortly following the landmark case of Euclid v. Ambler Realty Co.°° (which 
dealt only with prospective uses), the Louisiana courts sustained local legislation re- 
quiring elimination of a nonconforming grocery store and drug store after a one year 
amortization period.** Due to the relatively limited use of compulsory termination 
provisions in zoning ordinances, courts have, until recently, had few occasions to 
pass upon their legality.°’ However, although court cases are not numerous, there 


is sufficient support to consider this means an appropriate adjunct of land use control. 


** Commonwealth v. Roberts, 155 Mass. 281, 29 N.E. 522 (1892); Health Department v. Rector, 
Trinity Church, 145 N.Y. 32, 39 N.E. 833 (1895); Adler v. Deegan, 251 N.Y. 467, 167 N.E. 705 
(1929); Adamec v. Post, 273 N.Y. 250, 7 N.E.2d 120 (1937). The principle is now firmly established. 
See Petrushansky v. State of Maryland, 182 Md. 164, 32 A.2d 696 (1943); Givner v. Commissioner of 
Health, 207 Md. 184, 113 A.ad 899 (1955); Givner v. State of Maryland, 210 Md. 484, 124 A.2ad 764 
(1956); Paquette v. City of Fall River, 155 N.E.2d 775 (Mass. 1959); Queenside Hills Co. v. Saxl, 
328 U.S. 80 (1946); Richards v. City of Columbia, 277 S.C. 538, 88 S.E.ad 683 (1955); Boden v. City 
of Milwauk.e, 8 Wis.2d 318, 99 N.W.ad 156 (1959). 

8 292 US. 365 (1926). 

®* State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 So. 613, cert. denied, 280 US. 556 
(1929); State ex rel. Dema Realty Co. v. Jacoby, 168 La. 752, 123 So. 314 (1929). 

®* For a discussion of the decided cases on this subject see Annot., Power to terminate lawful non- 
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In the last ten years the courts have reviewed several significant zoning cases in- 
volving the amortization principle. In Standard Oil Co. v. City of Tallahassee,” 
the court sustained the validity of a provision of the local zoning ordinance re- 
quiring the discontinuance of certain nonconforming uses (including a gasoline 
filling station owned by plaintiff) after ten years. The court held that the enforce- 
ment of the ordinance did not entail any unjust discrimination or deprive the owner 
of due process. Two California decisions would seem to indicate the direction of 
judicial thinking. One of these cases, Livingston Rock & Gravel Co. v. County of 
Los Angeles,” upheld the validity of a provision in the Los Angeles county zoning 
ordinance requiring the termination of nonconforming uses after a period of years. 
The other case, City of Los Angeles v. Gage,” upheld a similar provision in the 
zoning ordinance of the City of Los Angeles. There seems to be an increasing 
acceptance of the idea that nonconforming uses can be gradually eliminated entirely 
by some sort of amortization program.” 

Cases sustaining the amortization principle in zoning emphasize that the use of 
property is subject to the police power and the exercise of that power in the public 
interest frequently impairs property rights. They hold, in effect, that a reasonable 
amortization period provides an equitable means of reconciliation of the conflicting 
interests between the property owner and the public need and satisfies the require- 
ments of due process. 

Some few courts have refused to distinguish between immediate cessation and 
cessation after a tolerance or amortization period, or refused to end the noncon- 
forming use within the prescribed period as being unreasonable. An Ohio case, 
City of Akron v. Chapman, involved the validity of a section in a zoning ordinance 
requiring the removal of a nonconforming use when the city council decided that 
such use had continued for a reasonable time. Subsequently the city council passed 
an ordinance determining that defendant's nonconforming use (a junk yard) had 
existed for a reasonable time and should be discontinued after one year. The 
Supreme Court of Ohio, in declaring the ordinance invalid as an unreasonable 
exercise of the police power, held that the owner was deprived of his right to the 
continued use of his property and to due process of law.** As a means of recon- 
conforming use existing when zoning ordinance was passed, after use has been permitted to continue, 42 


A.L.R.2d 1146 (1953). 

°* 8> F. Supp. 145 (N.D. Fla. 1949), aff'd, 183 F.2d 410 (sth Cir. 1950), cert. denied, 440 US. 892 
(1950). 

5° 43 Cal.2d 121, 272 P.2zd 4 (1954). 

°° 127 Cal. App. 442, 274 P.2d 34 (1954). 

*? The Maryland Court of Appeals, in Grant v. Mayor and City Council of Baltimore, 212 Md. 301, 
129 A.ad 363 (1957), held that neither the federal nor the Maryland Constitution invalidated a municipal 
zoning ordinance requiring the removal of a billboard, constituting a valid nonconforming use, within 
five years. In 1957, the Supreme Court of Kansas upheld the elimination after two years of an auto 
wrecking yard that had been a nonconforming use. Spurgeon v. Bd. of Commissioners of Shawnee 
County, 181 Kan. 1008, 317 P.ad 798 (1957). The Court of Appeals of New York, in a 4-3 decision, 
in Harbison v. City of Buffalo, 4 N.Y.2d 553, 176 N.Y.S.2d 598 (1958), upheld the validity of a zoning 
ordinance which required the elimination of a pre-existing nonconforming use within three years. 

** 160 Ohio St. 382, 116 N.E.ad 697 (1953). 
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ciling the cases that seem to reject the amortization theory, it may be suggested that 
the same result might have been achieved in these cases by characterizing the adjust- 
ment period as unreasonable under the circumstances. In the Chapman case, the 
court no doubt felt that the zoning ordinance was arbitrarily invoked in an attempt 
to outlaw a twenty-nine-year-old junk yard in one year.** A question that is likely 
to plague the courts for some time is how much time must the terminating provision 
allow the nonconforming use. The amortization principle employed in zoning is 
not only equally sound for the enforcement of housing and building code violations, 
but applies with greater force and reason when administered on a structure-by- 
structure basis and the amortization period and action required properly are de- 
termined in relation to the physical condition of specific offending structures.” 
Enforcement of local codes through the amortization concept would also result 
in other benefits. Through such enforcement there could be developed an effective 
community-wide structure-by-structure inventory in relation to local code compliance. 
Such an inventory would be useful in public land acquisitions through eminent do- 
main in establishing valuations in relation to unlawful uses or conditions of 


structures. 


yi 
REHABILITATION: A CHALLENGE TO PrivATeE ENTERPRISE 


By all odds, private enterprise—collectively, the materials producers, manufac- 
turers, distributors, the crafts and services, the bankers, and by no means the least 
important, that unique entrepreneur, the American home-owner—holds the biggest 


stake in the fight to renew our urban communities. 
In one way or another, private enterprise foots the tax bill, which increasingly 


** Of quite the same import is Town of Somers v. Carmarco, 308 N.Y. 537, 127 N.E.2d 327 (1955), 
where the court held unconstitutional a zoning ordinance which would have required the cessation of a 
sand and gravel business on one year's notice. In the Harbison case, supra note 61, decided in 1958, the 
New York Court of Appeals distinguished its earlier decision in the Camarco case on the ground that 
“the period of termination was unreasonably short.” 4 N.Y.2d at 562, 176 N.Y.S.2d at 604. Also some- 
what akin is City of Corpus Christi v. Allen, 254 S.W.2d 759 (Tex. 1953), in which the application of an 
amortization provision to a particular automobile wrecking yard in a light industrial district was held 
improper. 

°* See Comment, 67 Harv. L. Rev. 1203 (1954), criticizing decision in Chapman case. 

°® This distinction was stressed by Judge Van Voorhis in a strong dissenting opinion in Harbison v. 
Cuy of Buffalo, supra note 61. He said: “This theory [amortization] to justify extinguishing non- 
conforming uses means less the more one thinks about it. It offers little more promise of ultimate 
success than the other theories which have been tried and abandoned. In the first place, the periods of 
time vary so widely in the cases which have been cited from different States where it has been tried, 
and have so little relation to the useful lives of the structures, that this theory cannot be used to recon- 
cile these discordant decisions. Moreover, the term ‘amortization’, as thus employed, has not the same 
meaning which it carries in law or accounting. It is not even used by analogy. It is just a catch phrase, 
and the reasoning is reduced to argument by metaphor. Not only has no effort been made in the 
reported cases where this theory has been applied to determine what is the useful life of the structure, 
but almost all were decided under ordinances or statutes which prescribe the same time limit for many 
different kinds of improvements. This demonstrates that it is not attempted to measure the life of the 
particular building or type of building, and that the word ‘amortization’ is used as an empty shibboleth.” 
4 N.Y.ad at 574, 176 N.YS.ad at 614. (Emphasis added.) 

** Guandolo, Housing Codes in Urban Renewal, 25 Geo. Wasn. L. Rev. 1, 47 (1956). See also, 
HHFA, Orrice or THE ApMmiNistTrATOR, Division or Law, Apmussipitiry oF Evipence oF ILLecar Use 


or CONDITION OF Property tN EmineNtT Domain Proceepincs (1951). 
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tolls the high costs of urban blight and neglect. At the municipal level, slum areas 
contribute about six per cent of the community's tax revenue, but require about forty- 
five per cent of the city’s total expenditures for municipal services."’ Federal ex 


penditures and commitments for urban renewal aid are on the books in the hun 
dreds of millions of dollars and increasing daily—and there must also be reckoned 
the millions of dollars of project expenditures provided by the localities themselves 
in carrying out their urban renewal undertakings.” 

It is the responsibility of private enterprise to find practical and profitable ways 
to accomplish the rehabilitation task—it must do the job or rehabilitation will become 
an additional function of government. 


A. Rehabilitation: A Big Business 

Rehabilitation is big business by any standard of measurement. Aside from the 
tax load, as previously mentioned, over $11 billion were spent in 1959 for non-farm 
home improvements, additions and alterations, maintenance, and repairs.** Surveys 
have indicated that the rehabilitation business can generate $15 billion worth of gross 
sales each year." 

E. Everett Ashley III, Director, Statistical Reports and Development Branch, 
Housing and Home Finance Agency, in discussing the home rehabilitation market 
before the 1960 Annual Convention and Exposition of the National Association of 
Home Builders in Chicago, said: 


You need not conclude either just because you come from a new, fast growing area 
that there is no opportunity for remodeling. A look at Census figures shows that even 
in the rapidly expanding areas in the West almost four out of every ten dwellings are 
30 years of age or older. The ratio is slightly greater in the South. Here in the Midwest 
the proportion is better than six out of ten and a similar ratio prevails back East. Taking 
the country as a whole, some 30 million of our 55 million dwellings are at least 30 years 
old. This is the size of the target you are shooting at! 


The enormous rehabilitation job confronting industry and government is first 
and foremost a challenge to private enterprise. Urban Renewal Commissioner 
Walker expressed the challenge along these lines:"’ 


American industry has made a great contribution to the progress and aggressive de 
velopment of the housing of this country to a standard which is second to none in the 
world. Without the cooperation and technical skill of industrial experience the Federal 
Government could not have so successfully increased the new housing inventory since 


World War II. Now the time has come for new for ard strides to be taken in our housing 


program—the emphasis must shift from clearance and redevelopment to conservation and 


rehabilitation of existing housing if the job of urban renewal is to be effected across the 


*T Unpan Renewat Division, Sears, Rornuck & ¢ AKA » Unean Renews (1 

** But not all government-aid programs are at the expense of the taxpayer—FHA Title | Housing Re 
ovation and Modernization Program and FHA Sections 220 and 221 rehabilitation and relocat program 
are self-sustaining, as are all other FHA program 

°* See appendix to this article 

°° The Modernized Model Home Manual (n.d i d the Marketing Departme 
zine. Sce also House and Home, July 1960 

™ Letter, Urban Renewal Commissioner Walker to H. N. Osgood, Aug. 23, 196« 





726 Law anp ConTEMPORARY PROBLEMS 


nation. It is essential that industry and banking use their great skills and technical 
experience in an all out joint effort with the Federal Government to find the answers to 
the problems surrounding the successful development of conservation. ... We must 
create an industry, if you will, where investors can make a dollar and where lenders 
can feel a sense of security and get an adequate return on their money; the cost must 
be kept at a point where the people making improvements will be able to amortize and 
liquidate the cost in a reasonable time limit. 


Unfortunately, the proven feasibility of planned rehabilitation on a large-scale 
basis has yet to be demonstrated successfully in any city of the United States. In the 
recent Senate Committee Report on the Housing Act of 1960, for instance, it is 
stated that part of the problem of expediting rehabilitation in urban renewal areas, 
particularly rehabilitation of structures for low- and moderate-income families, is a 
lack of proven examples of rehabilitated buildings to show property owners that im- 
provements can be made at a cost which is not prohibitive.” 

In his preface to Residential Rehabilitation: Private Profits and Public Purposes, 
Miles L. Colean stated that the number of examples of rehabilitation in America was 
small.”* The demonstration grant program under which federal grants are available 
to localities to demonstrate phases of urban renewal offers possibilities of developing 
new rehabilitation techniques."* Under this program, out of thirty-three projects 
approved, eleven relate to rehabilitation. Of the eleven relating to rehabilitation, 
two—one in Baltimore and one in New York City—involve actual rehabilitation as 
against theoretical studies or analyses. The demonstration grant program in Balti- 
more is not yet completed, and the one in New York City was just recently approved. 

Successful experience in large-scale rehabilitation is wanting because private enter- 
prise has not found (or, if you will, has not sought out) the inducements to employ 
its great collective potential in this field. 

There are so many different segments of industry contributing to the total com- 
plex of rehabilitation—with each, more or less, self-relegated to its separate place— 
the manufacturer, distributor, banker, the crafts and services—that few have seen a 
sufficiently compelling inducement to create out of their own limited interests 


the organization and capacity to sell and service the rehabilitation potential.” But 


there are encouraging signs upon the horizon, and in typical American tradition 
private enterprise will, sooner or later, effectively meet the increasing needs of the 
rehabilitation task. 


*® Senate Comm. on Banking and Currency, Housing Act of 1960, Report, S. Rep. No. 1575, 86th 
Cong., 2d Sess. 20 (1960). 

78 Mires L. Corgan, ResipentiAL REHABILITATION: Private Prorits AND PusLic Purposes (1959). 

™ Section 314 of the Housing Act of 1954, 68 Stat. 629, 42 U.S.C. § 1452a (1958), authorizes the 
Housing and Home Finance Administrator to make grants to public bodies to assist in developing, testing, 
and reporting methods and techniques for the prevention and elimination of slums and urban blight. 

*® In his testimony before the District Committee of the House of Representatives during consideration 
of H.R. 12761 (which became Pub. L. No. 86-715, 74 Stat. 815-16, 86th Cong., Sept. 6, 1960), Mr. John 
H. Haas, Executive Secretary of the Metropolitan Association of General Improvement Contractors, de- 
scribed the diversity in the Washington, D.C. area as follows: “. . . the picture of this industry is far more 
complex, complicated and, often, even confusing than most people expect. It covers an infinite variety of 
people and of goods and services, from the man who fastens a roof shingle or a bathroom tile to the com- 
pany which pulls condemned houses out of trouble or builds an addition to an existing dwelling. There are 





~ 
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B. An Industry Aborning 


The Housing Agency noted in its Housing Accomplishments of 1959 that in- 
creasing efforts were being made to devise ways and means of bringing industry into 
the rehabilitation field on a big scale. Encouragingly, Urban Renewal Commissioner 


4 


Walker recently reported at a congressional hearing :"* 


I am very happy that we are now secing the beginning, or birth if you will, of an industry 
for conservation, which has not previously existed. 

There are some noteworthy examples of organized rehabilitation on a scale large 
enough to demonstrate feasibility and reasonable profit. One such example is Peter 
Turchon of Boston, who has built up a successful business by buying, rehabilitating, 
and selling about 500 houses per year. He has been rehabilitating property since 
1925. Another example is Richeimer Modernizing Systems, Inc., of New York City, 
which has devised a business ‘franchise system to foster and encourage rehabilitation 
as a business—franchise participants obtain the benefits incident to acting as a 
national organization in dealing with building suppliers and manufacturers, in setting 
up showrooms and models, and in promotional advertising. Still another example is 
John F. Havens of Columbus, Ohio, who has made a successful business of buying 
houses for rehabilitation and resale.” 

There are undoubtedly many examples of efficient, although small-scale, re- 
habilitation businesses throughout the country. Unfortunately, there are some 
home-improvement contractors—of the fly-by-night variety—whose unscrupulous 
methods victimized so many home-owners that stricter regulations have become 
necessary to protect the public. This was the situation in Washington, D. C., in 
the late summer of 1960 when the Congress, in the post-conventions session, com- 
pleted enactment of Public Law 86-715,’* which, along with stricter regulations, 
contains bonding requirements, In reporting the bill (which was strongly recom- 
mended by the Board of Commissioners of the District of Columbia), the House 
Committee of the District of Columbia related :’* 


Recently, articles in the Washington Post and the Evening and Sunday Star newspapers 

have brought to the attention of the committee a growing pattern of complaints from 
homeowners in the District of Columbia who have been victimized by unscrupulous home 
improvement contractors. 
27 definite skills and trade groups listed in the Yellow Pages, each one of which is primarily in the 
home improvement business, listing well over 5,000 names (but containing a great deal of duplication); 
when reduced to essentials—which is to say, tradesmen, contractors, and specialty dealers dealing in one 
or several phases of maintaining or increasing the livability or utility of a home—we find close to 1,000 
such listings, doing an estimated volume of $300,000,000 per year in the Metropolitan area.” (Hearings, 
not printed.) 

"® Hearings Before the Subcommittee on Housing of the Senate Committee on Banking and Currency, 
86th Cong., 2d Sess. 956 (1960). 

"7 See Urnsan RENEWAL ApMINISTRATION, Makinc Renagiitation Pay—One Man's Experience 
(1960). 

** An Act Authorizing the Bonding of Persons Engaging in the Home Improvement Business and for 
Other Purposes, Pub. L. No. 86-715, 74 Stat. 815-16, 86th Cong., Sept. 6, 1960. 

*® House Comm. on the District of Columbia, Authorizing the Bonding of Persons Engaging in the 
Home Improvement Business, H.R. Rep. No. 2145, 86th Cong., 2d Sess. 1, 2 (1960) 
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In the past 5 years such complaints made to the Better Business Bureau of Washing- 
ton, D. C., have risen in rank among all complaints received by that bureau from sixth to 
third place, and in the past year such complaints have increased by approximately 40 per- 
cent. Since all instances of fraud and abuse are not reported, it is apparent that there is a 
need for corrective legislation. 

The complaints most frequently received stem from the following practices: con- 
tractors receiving full payment prior to completion of the job; misrepresentation of the 
starting and completion dates and of costs; sloppy, inferior work; incomplete work; sub- 
stituted materials; various other breaches of contract; and, improper permits or no permits 


at all. 

Only fly-by-night operators can profit by such practices. The established ethical home 
improvement contractor cannot since his greater financial responsibility furnishes an 
assurance that a homeowner can obtain redress for violation of a home improvement 
contract. Requiring home improvement contractors to furnish a bond for the protection 
of the public will insure that such contractors will be financially responsible. 


Viewed philosophically, the District of Columbia experience, and similar experi- 
ences elsewhere, may be regarded as some of the labor pains in the birth process 
of a new industry. More importantly, however, it points up some extremely sig- 
nificant problems which the new industry must fully understand and provide 
against. 

C. Some Government and Public Responses to the Problem 

Government aid for rehabilitation has been available on the federal level for 
twenty-five years through the FHA Title I program, under which about $13 billion 
of property improvement loans had been insured through June 30, 1960. More 
recently, in 1954, sections 220 and 221°’ were added to the National Housing Act, 
which established the FHA in 1934. Section 220 authorizes FHA to issue mortgage 
insurance on liberal terms to assist in the construction or rehabilitation of dwellings 
in urban renewal project areas. Under section 221, FHA assists in the financing of 
new or rehabilitated dwellings (not required to be located in urban renewal areas) 
for families displaced by governmental action, such as slum clearance or code en- 
forcement or acquisition of land for public improvements. 

On the state level, a good example of government aid is the New York law 
authorizing cities until June 1, 1961, to adopt ordinances providing that any in- 
crease in assessed valuation resulting from alterations and improvements to certain 
existing multiple dwellings to eliminate unhealthy or dangerous conditions or to 
replace inadequate and obsolete sanitary facilities will be exempt from local real 
property taxes for a period of up to twelve years. The statute further provides that 
a locality may abate taxes on such property by an amount equal to 8% per cent of the 
cost of rehabilitating the structure each year for a period of ten years.*? 

On the municipal level, New Orleans provides a good example with the experi- 

*° 68 Stat. 596 (1954), 12 U.S.C. § 1715k (1955 


*1 68 Stat. 509 (1954), 12 U.S.C. § 1715/ (1958 
®® N.Y. Rear Prop. Law § 48 
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ence it had with its Home Improvement and Slum Prevention Division. In 1954, 
$400,000 was appropriated to operate the Division, The city estimated that during 
that year the enforcement program generated more than $10 million worth of re- 
habilitation business. 

In California, the Oakland Urban Renewal Foundation was formed as a non- 
profit organization by a number of individuals and organizations to provide advisory 
services and assistance to property-owners in connection with the urban renewal pro- 
gram undertaken by the local public agency. Also, through donated funds the 
Foundation proposes ‘to assist in financing rehabilitation in hardship cases. 

In Ohio, the Cleveland Development Foundation was organized on a charitable 
basis to aid civic and governmental agencies to get under way a practical urban 
renewal program. A revolving furd of $2 million was provided through subscription 
by civic-minded persons and business leaders. The Foundation assists in financing 
rehabilitation costs in hardship cases. 


D. Industry Response to the Problem 


Industry and other private groups have combined to form American Council to 
Improve Our Neighborhoods (ACTION), which represents all segments of national 
life, including commerce, finance, manufacturing, labor, religion, and the professions, 
with a view to helping provide in our nation’s cities the best possible environment 
in which to live and earn a livelihood, with particular emphasis on good housing, 
efficient transportation, vigorous centers of commerce and culture, and adequate 
financing for private and public improvements. To achieve these objectives, 
ACTION provides a national research and information program, liaison with 
business, industry, government and the professions, and furnishes services to local 
citizens’ groups. 

Further, individual segments of industry are doing a great deal in the rehabilita- 
tion field. Many firms representing the varied private enterprise components in- 
volved in rehabilitation have developed specific educational and sales programs 
designed to aid industry and the public in better understanding the problems of 
rehabilitation. One example is the United States Gypsum Company, which, in 
cooperation with the National Association of Home Builders, published a booklet 
entitled Operative Remodeling in 1956. Another is Sears, Roebuck, and Co., which 
has had an active urban renewal program for over five years, wherein hundreds of 
local Sears store managers and other executives, encouraged by top management, 
have provided leadership and stimulus for their city’s program to climinate and 
prevent slums. To better equip its personnel to take active part in local com- 
munity programs, Sears has provided a number of educational tools, including a 
slide film entitled “The Dollars and Sense of Urban Renewal,” a film entitled “As 
Your Home Goes,” an illustrated newsletter entitled “Urban Renewal Observer,” 
and two primer-type booklets entitled ABC's of Urban Renewal and Citizens in 
Urban Renewal. In addition, the Sears Foundation has established an endowment 
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of ten annual graduate fellowships in city planning and urban renewal in an effort 
to help alleviate the shortage of experienced personnel in this field. 
E. An Assist to Home-owners 

A necessary complement to an effective rehabilitation industry is, for the lack of 
a better term, a clearing-house at the municipal level to serve the property-owner 
as a single-stop center for necessary information and the manifold actions which are 
brought into play through local code requirements and urban renewal activities. 

All too frequently the home-owner who voluntarily or in compliance with local 
codes undertakes to rehabilitate his property is confronted with a series of prob- 
lems, the answers to which he must seek out from several sources. In addition to 
understanding code requirements and obtaining necessary permits, he requires in- 
formation concerning urban renewal objectives, construction materials and methods, 
and financing aids available for getting the job done. 

The urban property-owner confronted with rehabilitation problems is not unlike 
the farmer of many years ago. Before the farmer had the assistance of the county 
agent, he lacked anyone to advise him of existing but unknown sources of guidance 
towards improved methods of farming. A parallel to this rural situation exists in 
the problem confronting the home-owner faced with the job of restoring his dwelling 
to the established code standards. An urban agent or home improvement counselor 
could advise on financing, code requirements, architectural design of desired 
structural changes, reliable contractor availability, material and labor sources, costs, 
and the many related questions. The office of the urban agent or home improvement 
counselor could be an information center where under one roof most of the needed 
help would be available. The lending institutions, contractors, material suppliers, 
architects, lawyers, and others could be enlisted for voluntary part-time counseling 
to supply these essential services. Much literature from material suppliers, banks, 
and others, relating to home improvement is available and could be distributed at the 
center. A lending library of books on modernization, including do-it-yourself mate- 
rial, would help to supplement the personal guidance provided. Another service 
the center could offer would be evening clinics on methods of home improvement.™* 


*® The Ford Foundation on August 8, 1960, announced that it had made a grant of $125,000 to the 
University of Illinois, similar to grants made to Rutgers University and the University of Wisconsin, 
designed to help develop urban counterparts of the agricultural research, education, and extension programs 
of the land-grant colleges. These grants may point the way to the needed evolvement of an urban 
agent or home improvement counselor. See Chicago Sun Times, Aug. 9, 1960, p. 5, col. 1 
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APPENDIX 
ConsTrucTION INVOLVING REHABILITATION AND CONSERVATION 
oF Existinc Dwe.unc Units 
(Millions of dollars) 





EXPENDITURES For ExpenpiTures For 


Additions and. | Maintenance and Additions and Maintenance and 


alterations of | repairs of alterations of | repairs of 
Year | existing existing private Year existing existing private 
| private nonfarm | and public | private nonfarm and public 
dwellings nonfarm dwellings 


dwellings | nonfarm dwellings 
1915 * $ 506 | 1940 # 335 $ 1,256 
1916 521 1941 375 1,333 
1917 | 25 551 | 1942 225 ,232 
1918 565 1943 160 1,217 
1919 é | 595 1944 220 1,315 


> Pee | 


1920 5 625 1945 516 1,527 
1921 8E 670 1946 1 307 2,705 
1922 714 1947 1,960 4,200 
1923 2 759 1948 2,467 4,800 
1924 2 833 1949 2,200 4,800 


1925 2 908 1950 2,400 4,600 
1926 | 2 982 } 1951 2,490 5,000 
1927 2 1 ,056 1952 2,787 5,300 
1928 31! 1,131 1953 2,955 5,300 
1929 : 1 ,222 1954 3,013 5,700 


1930 30! 1,111 1955 3,376 6,500 
1931 f 959 1956 3,695 7,000 
1932 f 752 | 1957 3,903 7,400 
1933 | 4! 728 1958 3,862 6,800 
1934 | , 837 | 1959 4,435 6,800 est. 


1935 2 909 
1936 295 1,066 
1937 3: 1,154 
1938 29: 1,068 
1939 3 1,154 


Source: HOUSING AND HOME FINANCE AGENCY, THIRTEENTH ANN, REP. table A:23, at 306 (1960) (based upon U. 8, Dep't of Commerce 
data), 





THE DISPOSITION PROBLEM IN URBAN RENEWAL 


LyMaAN BrownriELp* 


I 


Neep For EquitisriuM Between STARTS AND SALES 

The culmination of an urban renewal project is the improvement of the project 
real estate. This is true whether the improvement be renovation of existing struc- 
tures, the simple replacement of old structures or vacant land with new construction, 
or the basic redevelopment of an entire area, including streets, utilities, and public 
services. Immediately preceding in the chain of events is the sale of the property 
by the Local Public Agency (LPA). 

Generally speaking, everything which has happened up until this point is of 
dubious public benefit unless it is followed by redevelopment. Filled-in low lands,’ 
extinguished underground fires,’ and the like, stand apart from the usual clearance 
project in which, up until the time property is sold to a private redeveloper, the net 
result has been to dislocate families and businesses, scatter church parishes and 
neighborhood groups, remove property from the tax rolls, and leave in the wake of 
these accomplishments gutted buildings and rubble-strewn lots. If urban renewal 
stopped here, it would have few proponents.’ 

With this background one might think that urban renewal would be regarded 
as an assembly line, the beginning being labeled “Preliminary Planning” and the end 
“Disposition.” If automobiles were passing along such an assembly line, there would 
necessarily be a direct, absolute, and constant relationship between the speed with 
which material entered or traveled along any portion of the line and the speed at 
which the product came out at the end marked “Disposition.” The urban renewal 
program is more elastic, but the degree of the relationship that must exist on a 
national level between disposition and the earlier phases of the urban renewal 


program, and the implications of this relationship, have to a surprising extent been 


overlooked and misunderstood. 


* A.B. 1934, Mount Union College; LL.B. 1937, Duke University. General Counsel, Housing and 


Home Finance Agency. 

* Eastwick Project, Philadelphia, Pa., R-42. 

* West Side Mine Fire, Carbondale, Pa., R-15. 

*In speaking of the urban redevelopment projects in Minneapolis, Minn., R. Kenneth Peterson, Mayor 
of Minneapolis, stated, on July 29, 1959: “However, our emphasis in this program is upon the develop 
ment portion. When the site acquisition and clearance have been completed, there still remains the 
problem of site disposition, to be followed by rebuilding. It is this stage of the urban renewal program 
which we are anticipating with excitement. Until we reach this stage, what we are accomplishing is 


destruction. What we destroy, we plan to replace with something much better, but I believe Minneapolis 


will be best served if we do not carry forward a program for tearing down part of our city faster than we 


can execute the companion program of rebuilding.” Hearings Before the Subcommittee on Housing 


of the Senate Committee on Banking and Currency on the President's Message Disapproving S. 57, 86th 


Cong., 1st Sess. 448 (1959). 
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One of the principal determinants of the speed of the program is the amount of 
money which Congress, the states, and the local political subdivisions can and 
will make available for it. A ten-year, $6 billion program has been pressed upon 
Congress as the minimum program which will serve the country’s interests,* the 
figure being supported by answers to questionnaires mailed to municipal administra- 
tions throughout the country asking them how much money they could spend on 
urban renewal if they had it, and by estimates as to how much money the cities 
failing to answer the questionnaires would have said they needed if they had 
answered.® 

It is inferrable from reading the questionnaire and from studying the informa- 
tion submitted to the Congress that to a considerable extent, this figure represents 
a direct translation of desired urban renewal projects into dollars. It does not 
seem to represent the results of a study of the capabilities of the cities to handle all 
of the aspects of the urban renewal projects that this money would support. An 
urban renewal program of this size would require additional planning, engineering, 
appraising, negotiating, title examination, litigation, relocation, and disposition. 
Presumably all those who compiled this report recognized the existence of these 
various necessary parts of urban renewal, but it appears that, as serious limiting 
factors on the speed of urban renewal, they were for the most part either ignored 
or the solution of the problems they presented taken for granted. 

In recognition of the need for more trained personnel in the present program, 
let alone one double the present size, it has been suggested that the federal govern- 
ment subsidize the training of technical personnel.* Because of the need for reloca- 
tion housing and for relocation assistance to businesses displaced by the renewal 
process, various federal subsidies and other assistance have been sought through 
proposed legislation affecting the operations of the Public Housing Administration 
(PHA),’ the Urban Renewal Administration (URA),* the Federal Housing Admin- 
istration (FHA)* and the Federal National Mortgage Association (FNMA)‘*— 
and which would cover public housing, middle-income housing,’’ cooperative 
housing, relocation housing, housing for the elderly, and housing that would probably 


*S. 3509, 86th Cong., 2d Sess. (1960) (introduced by Senator Clark). 

° Summary of the Results of the 1960 Urban Renewal Survey Conducted by the American Municipal 
Association and the United States Conference of Mayors, which was submitted by Richardson Dilworth, 
Mayor of Philadelphia, Pa., President of the United States Conference of Mayors, to the Subcommittee on 
Housing of the Senate Committee on Banking and Currency, May 17, 1960. See Hearings Before the 
Subcommittee on Housing of the Senate Committee on Banking and Currency 86th Cong., 2d Sess. 386 
88 (1960) [hereinafter cited as 1960 Senate Hearings}. 

*S. 3509. 86th Cong., 2d Sess. (1960) (this suggestion also contained in a statement made by the 
American Institute of Planners to the National Housing Conference, May 18, 1960). 

*$. 3509, 86th Cong., 2d Sess. (1960). 

*S. 3042 (to increase relocation payments to $500 in the case of an individual or family and $5,000 in 
the case of a business); S. 3509; H.R. 12152; and H.R. 12603, all 86th Cong., 2d Sess. (1960) 

*S. 3042, S. 3509, S. 3512, H.R. 12153, H.R. 12603, 86th Cong., ad Sess. (1960). 

*°S. 3509, S. 3512, H.R. 12174, H.R. 12153, H.R. 12603, 86th Cong., 2d Sess. (1960). 

S$ 1342, 86th Cong., 2d Sess. (1960) (introduced by Senator Javits). 





734 Law AND ConTEMPORARY PROBLEMS 


fall in other categories.’* Such assistance has been successful to a degree which is 
substantial but which in some respects has disappointed almost everyone’ and in 
others has been considerably short of the objectives proposed by the more extreme 
advocates of the program. 

Since the cities themselves might find it necessary or advisable to limit the extent 
of their contributions to the expense of the program, numerous efforts have been 
made to reduce either directly or by indirection the contribution of the localities 
to the cash requirements of urban renewal."* 

There is nearly unanimous agreement on the importance of urban renewal as a 
basic effort to revitalize our cities; it is natural that this unanimity should diverge 
into numerous trains of thought as to who is responsible for it, just how big the 
program should ideally be, and the relative importance of this program and other 
demands upon our national resources. Those who would step up the rate of spending 
in the urban renewal program and take the risk that the other concomitant activities 
can be proportionately stepped-up to accommodate the increase, instead of vice 
versa, unquestionably are sincere in their belief that the urgent need for such a 
stepped-up program justifies these risks—to the extent that they concede there are 
such risks. For myself, I have a question, although not a firm opinion, as to 
whether the problems beginning with planning and ending with acquisition and 
clearance can be solved fast enough to accommodate a $600 million program. In 
some fields, such as planning, the ability to speed up the work to accommodate a 
much larger program is more elastic than the ability to maintain quality.’* Difficult 
value judgments may be involved, and it may take years of experience to find out 
whether quality was sacrificed to accelerate the program, and, if it was, whether the 
sacrifice was worthwhile. On the other hand, with respect to relocation the program 


** (a) Low-rent nonprofit private housing, provided for in H.R. 12152, 86th Cong., 2d Sess. (1960). 
{b) Small private rental housing units, provided for in H.R. 12153, H.R. 12603, 86th Cong., 2d Sess. 
(1960). (c) Nonprofit private rental housing units, provided for in H.R. 12603, 86th Cong., 2d Sess. 
(1960). (d) Regular rental housing, provided for in S. 3042, 86th Cong., 2d Sess. (1960). (¢) Urban 
renewal housing of rental projects, provided for in S. 3042, and H.R. 12174, 86th Cong., 2d Sess. (1960). 

**One purpose of Federal National Mortgage Association (FNMA) purchase of mortgages in its 
Special Assistance operation is to interest the private money market in new types of mortgage loans. 
The failure of private lenders to purchase section 220 urban renewal mortgages in any volume still leaves 
the major financing in this field to FNMA. 

**“In its program resolution for 1960, NAHRO reaffirmed the need for an increase in the federal 
share of net project cost for renewal programs. We advocate changing the present two-thirds Federal, one- 
third local sharing formula to four-fifths Federal, one-fifth local." Statement of Charles L. Farris, Presi- 
dent, National Association of Housing and Redevelopment Officials, May 12, 1960, in 1960 Senate Hearings 
256. “We also believe that the percentage of the Federal contribution should be increased. Our official 
position is that it should be 4 to 1, instead of 2 to 1. I personally think 3 to 1 would be a very fair 
figure. I mean, that is purely my personal position on it.” Statement of Richardson Dilworth, Mayor of 
Philadelphia, Pa., President of the United States Conference of Mayors, May 17, 1960, in 1960 Senate 
Hearings 392. 

*©“T would rather do our job well with what we have, provided we can plan ahead so it is a con- 
tinuing program. ... You did not pass a housing bill last year, but we got along. I do suggest, how- 
ever, that you pass one this year, because we cannot get along next year without one, and the amount 
becomes, in my opinion, secondary to the quality of legislation.” Statement of Kenneth Peterson, in 
Hearings Before the Subcommittee on Housing of the Senate Committee on Banking and Currency on the 
President's Message Disapproving S. 57, 86th Cong., 1st Sess. 453 (1959). 
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has a certain built-in safeguard against an unproductive speed-up, since it is necessary 
for the LPA to satisfy the Administrator that relocation can be handled before the 
project can proceed,"® 

It may be that all of the elements of the urban renewal program can be accelerated 
immediately, tremendously and successfully. If not, it is nevertheless probably true 
that chronic inadequacies in certain areas of the program would leave damage in 
their wake but would not prevent the expenditure of billions of dollars by federal, 
state and local governments for urban renewal. On the other hand, inadequacies in 
the progress of selling urban renewal project land bear a different relationship to the 
speed of the urban renewal program than do the other elements I have mentioned 
and are more apt to affect the program directly, instead of affecting only the results 
which the program leaves behind. 

Failure to sell urban renewal land is obvious, it is obvious immediately, and it is 
obvious to everyone, not just to the individual having a specific interest in the 
project. The basic thesis of this article is that lagging disposition can bring dis- 
enchantment with urban renewal and ultimately destroy the program, and that 
there must be an approximate equilibrium between the amount of money poured into 
the assembly line at one end to initiate projects and the rate at which urban renewal 
land is sold and developed from the other end of the line. 

Obviously, this is a judgment based upon intangibles. Informed people can 
differ as to the validity of my conclusions, and no one can prove indisputably whe 
is right. It seems clear that such differences of opinion do exist. The America: 
Municipal Association (AMA) and the United States Conference of Mayors 


(USCM) made an estimate of urban renewal needs without giving any consides.....% 
to disposition progress as a limiting factor."* Urban Renewal Commissioner David 
M. Walker, during two sessions of Congress, both before’® and after’® this AMA 


*® Sec. 105(c) of the Housing Act of 1949, as amended, 68 Stat. 625 (1954), 42 U.S.C. § 1455(c) 
(1958): 

“(c) There be a feasible method for the temporary relocation of families displaced from the urban 
renewal area, and that there are or are being provided, in the urban renewal area or in other areas not 
generally less desirable in regard to public utilities and public and commercial facilities and at rents or 
prices within the financial means of the families displaced from the urban renewal area, decent, safe, 
and sanitary dwellings equal in number to the number of and available to such displaced families and 
reasonably accessible to their places of employment.” 

27 See Summary of the Results of the 1960 Urban Renewal Survey, conducted by the American 
Municipal Association and the U.S. Conference of Mayors, May 17, 1960, in 1960 Senate Hearings 386. 

1*“We expect to be able to use all but a small part of the capital grant authority provided for the 
fiscal year ending June 30, 1960. The level of capital grant authority provided through fiscal 1961 
should be adequate to sustain the ambitious and constructive program I have outlined.” Statement of 
Commissioner David M. Walker, Feb. 17, 1960, in 1960 Senate Hearings 8g. Later on in his statement, 
Commissioner Walker said: “One of the things I hope to do in this program is to put it on a basis of 
ability to digest; and I suggest, Senator, that if we get it on this basis we will move a lot more rapidly 
toward this business of clearing our slums than we have in the past decade, with these millions of dollars 
dangling and in too many instances going unused.” I[d. at 97. 

1*“T am even more convinced today that we will have an adequate supply of urban renewal money 
through fiscal 1961 than I was in February. If you would like, I will go over this in detail with you, 
Senator, and show you exactly what we believe is happening in this business. 

“I might point out to you that the concern I just expressed as part of the reason why I am not too 
much interested in a billon-dollar program in 1961 is because—I think you and I will quickly agree— 
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and USCM estimate, has made several public statements indicating that the good 
of the program requires it to proceed no faster than the projects themselves can be 
digested, and the last stage of the digestion process is certainly disposition and 
redevelopment. Commissioner Walker is almost unanimously commended by Re- 
publicans and Democrats” alike for his work as Urban Renewal Commissioner; 
yet neither AMA, USCM, nor the National Association of Housing and Redevelop- 
ment Officials (NAHRO) has given any indication of viewing disposition as the 
stage of the assembly line which actually should control the size of the urban 
renewal program. 


the relocation problem alone, and it is not the sole problem, would exclude from feasiility any billion 
dollar program next year. But there are other reasons. 

“However, I would like to get off the negative side and get on the positive side and talk to you a 
little bit about what moneys are available and what makes up the applications.” Statement of Com 
missioner David M. Walker, May 9, 1960, 1960 Senate Hearings 157. 

And on May 27, 1960, Commissioner Walker made the following statement: 

“Section 4(a) of S. 3509 would increase the urban renewal grant authorization by $600 million on 
the date of the enactment of the bill, which would be in addition to the $300 million already authorized 
to become available on July 1, 1960. This would mean that a total of $900 million in new capital grant 
authority would be made available between now and the end of fiscal 1961. As I have indicated in my 
previous appearances before this Committee, it is unnecessary to burden the: Federal budget for this 
amount of authority at this time. We expect to use almost all of the authority that has been provided 
and made available for the current year, but the $300 million that will become available on July 1 will 
be sufficient, by all indications, to sustain a program geared to the maximum level of actual accomplishment 
through the coming fiscal year.” 1960 Senate Hearings 988. 

*° “Mr. Walker, I would like to congratulate you on what I think is a fine qualitative job of administra 
tion. I get reports from all over my State that you and your staff have been most cooperative, most 
helpful, that you have, as you say, been cutting red tape. The Urban Renewal Administration is one 
with which most of our communities are quite happy. I think a good part of that ought to be credited 
to my friend, David Walker.” Statement of Senator Clark, Feb. 17, 1960, in 1960 Senate Hearings 89 

“Thank you, Mr. Walker. If it wouldn't hurt, I would like to put into the record a word of com 
mendation from a Democrat for what I think is a good job done since you have been in the agency. 
It is pleasing to me to see a fellow come into the agency and really get down to trying to help the local 
housing authorities and urban redevelopment authorities. I want to commend you for your new 
manual and for the work you have been doing along that line.” Statement of the Honorable Albert 
Rains, May 17, 1960, in Hearings Before the Subcommittee on Housing of the House Committee on 
Banking and Currency, 86th Cong., 2d Sess. 91 (1960) [hereinafter cited as 1960 House Hearings}. 
Congressman Rains continued: “Too, I like the brief, pointed statement that you have made... .” Jbhid. 

“Mr. Chairman, I would just like to add to what you said about Mr. Walker. He comes from the 
great city of Philadelphia and I don't think, even though he doesn't come from the section I represent, 
they could send anyone who has greater legislative or administrative experience. He has done a splendid 
job and I certainly say ‘ditto’ to your remarks about the statement he submitted here this morning.” 
Statement by the Honorable William A. Barrett, May 17, 1960, in 1960 House Hearings 91. 

“First, I would like to talk about the urban renewal! side. No one has greater respect for Dave Walker 
than I have. I think he is doing a splendid job, and I think that this is a compliment to Norman Mason 
in the selection of an individual such as that.” Statement by Charles L. Farris, President, Nationa! 
Association of Housing and Redevelopment Officials, May 12, 1960, in 1960 Senate Hearings 243-44 

“The Housing Act of 1959 was the salvation of that immediate crisis, and for this the city of East 
Orange and myself are thankful to Dave Walker, the Urban Renewal Commissioner. He cut through red 
tape that surrounded our application since it was filed in January of 1959. 

“IT would like to take this opportunity to publicly commend, Mr. Walker on the excellent job he ha 
done since becoming Commissioner. The lengthy and cumbersome administrative regulations have been 
revised and reduced. The required period for planning a project has been shortened and a more realistic 
independence of operation has been given to local public agencies. I hope he will continue his diligent 
efforts to simplify regulations and reduce administrative red tape.” Statement of James W. Kelly, Jr., Mayor 
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This country has a tremendous amount of credit, commercial, industrial, and con- 
struction capacity. Rarely, except in time of war, is this capacity exhausted; yet it 
seems elementary that in a given space of time, the United States can absorb only so 
much urban renewal project land for redevelopment. Redevelopment involves, 
among other things, purchase of the land, arranging for the lease or resale of the 
improved property, the detailed architectural design of the improvements, the 
arrangement of financing, and the completion of construction, after which the tenants 
or purchasers move in. 

Congress has made available through June 30, 1961, $2 billion of capital grant 
funds for urban renewal projects.*' A projection of my own, based on experience 
through December 31, 1959, indicates that the amount of vacant real estate which 
will be available for sale as the result of this present authorization will exceed in 
value the $2 billion federal contribution. Since much of this urban real estate is 
located in high-density areas, the value of construction in relation to the value of the 
property is fairly high, so that the resulting values from the urban renewal projects 
for which capital funds have already been authorized may reasonably be expected to 
total $15 billion to $25 billion.2* And, of course, nobody expects the program to 
stop here. | 

Of the $2 billion or more of real estate which existing authorizations will ulti- 
mately make available for sale, approximately $113 million had been sold as of June 
30, 1960.78 This still leaves approximately $2 billion of real estate coming up for 
sale. Of course, these sales will take place over a period of several years, but the 
pace has been accelerating. The program is now over ten years old. If most of the 
land which will be made available from the present authorization cannot be sold 
for redevelopment within the next ten years, | am convinced that the present urban 
renewal program will be on its way out and that our cities will either have given 
up or will have turned to other avenues of salvation. Such an outcome would be 
tragic, the more so because it would be unnecessary, and I do not believe it will 
happen. Yet, in order to maintain a pace of disposition which I believe is necessary, 
which seems reasonable to me, and which may even seem modest to some, we shall 
have to sell twice as much project land during each of the next ten years as has 
been sold in the entire preceding ten years. 

Since we are now talking about what is in essence private real estate development 
with a brief interval of governmental intervention, these figures hit the mind and 


of East Orange, N. J., as a representative of the American Municipal Association and the New Jersey State 
League of Municipalities, May 23, 1960, in 1960 Senate Hearings 720 

* Sec. 103(b) of the Housing Act of 1949, as amended by § 405(1) of the Housing Act of 1959, 73 
Stat. 672, 42 U.S.C.A. § 1453(b) (Supp. 1959). 

** According to information from the Urban Renewal Administration based upon calculations for 246 
projects which were approved for contract as of Dec. 31, 1959, the amount of private investment, in- 
cluding the value of the land, is estimated at $2,872,996,000 and the amount of federal grant totals 
$512,520,000. This yields a ratio of $5.61 of private investment to $1 of federal grant, and examination 
of specific projects recently under way indicates this ratio will probably increase 

** As of June 30, 1960, a total of 2,368 acres have been disposed of for the sum of $113,600,000. 
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the imagination with stupefying effect. Lest these figures accomplish an unwanted 
result by creating the suspicion that the task is impossible, it should be understood 
that the program had to begia in 1949 with planning, followed by acquisition and 
relocation; therefore, the first disposition did not occur until March 1952."* But, 
lest I lose the shock effect necessary to my thesis, let me add that the sales occurred in 
146 projects in ninety-two cities in twenty-five states,”* but did not include all of the 
project land in these projects. For example, disposition is not yet completed in 
the project from which the first urban renewal sale was made in 1952."* As of June 
30, 1960, the urban renewal program had grown to include 779 projects in 455 cities 
in forty-five states,”’ and it is still growing. 

When an urban renewal area becomes vacant, prior to clearance, it is a sorry 
sight. The buildings are gutted by vandals and become havens for criminals and 
incipient criminals. The areas become fire hazards. People still living in those 
areas suffer severely; and, somewhere along the line, the percentage of empty 
houses becomes more than the remaining residents can bear, and they are forced out, 
regardless of the burden placed upon them of such premature moving. After demo- 
lition some of the hazards are removed, but the rubble-strewn areas are unlovely 
and difficult to tend, and they are unproductive for the whole community to see. 

It has been suggested that a lag in the disposition of urban renewal project land 
is a blessing in disguise, in that the community blessed with unsold land has a 
“land bank.”** This concept will be discussed in more detail below. For the purpose 
of the point to be made here, I suggest that, at best, a land bank could absorb only 
a portion of the real estate the enormous urban renewal program will provide; and 
in any event the continued accumulation of property for later sale, whether under 
the name of land bank or something less euphemistic, may postpone but will ulti- 
mately intensify the problem. In the meantime, friends of urban renewal must 
consider whether the continued accumulation of large amounts of undeveloped 
project land will promote public acceptance of the urban renewal program. One 
piece of evidence which may be pertinent to a consideration of this question is the 
unhappiness which has developed in Congress with delay in redeveloping certain 
urban renewal project land in the District of Columbia. The congressional concern 


** The first disposition took place in the Lake Meadows Project, Chicago, IIl., 6-1 

** Sales in 23 states and 2 jurisdictions (the District of Columbia and Puerto Rico). 

2° Only 3.94 acres have not as yet been disposed of in the Lake Meadows Project, Chicago, Ill., 6-1, 
which had a total of ror acres. This disposition should be completed by the end of 1960. The first 
project to complete disposition was the Waverly Project, Baltimore, Md., 1-1, in which the first disposition 
sale took place in June 1953, and disposition of the total project acreage of 21.3 acres was completed in 


November 1955. 
*" The program is in 42 states and 3 jurisdictions (the District of Columbia, Puerto Rico, and the 


Virgin Islands). 

28 “Delays and land lying idle are inevitable if urban renewal is going to do what it should do in 
downtown areas. Projects involving great investments do not spring full-blown upon the scene in the 
average-size American community. Delay counseled by realistic appraisal of land potential is worthwhile 
delay. So, my thesis is have worthwhile delay introduced into urban renewal, particularly in central 
city areas.” Statement made by Lawrence M. Cox, Executive Director, Norfolk Redevelopment and 
Housing Authority, Norfolk, Va., in an address to the American Society of Planning Officials, National 
Planning Conference, held at Miami Beach, Fla., on May 22-26, 1960. 
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was evidenced by the Rabaut bill,” whereby Congressman Rabaut (Democrat, 
Michigan) sought to forbid further urban renewal projects in the District of 
Columbia until development of existing projects was fifty per cent complete. 

The thrill of designing and starting something usually has a greater appeal to 
human nature than the rather dull business of finishing the job. There will be a 
natural tendency among LPAs to be more interested in planning and beginning the 
next project than in finishing off the last one. Of course, this is not a point of concern 
with an LPA which is beginning its first project. On the other hand, there is an 
administrative solution when an LPA with two or more projects is inclined to neglect 
disposition in favor of the romance of planning and beginning a project. The ability 
of an LPA to dispose of existing projects certainly has a bearing upon the feasibility 
of subsequent projects, so that the wording of existing legislation affords admin- 
istrative leeway to meet this problem as well as it can be met within the bounds of the 
pressures created by the size of the program.*® 

There remains the question of how much money Congress shall pour into the 
urban renewal assembly line each year. If the money is made available, no one 
doubts that the cities will somehow find a way to ask for it. But before we make 
any substantial increase in annual authorizations, it would seem that someone should 
make a careful study of the amount of real estate which can be sold and developed 
over a given period of time. Since none of the organizations advocating greater 
spending has become interested in such a study, and since the bulk of the public 
funds involved come from the federal treasury and are disbursed through the 


Housing and Home Finance Agency, the federal treasury seems a likely source for 
the cost of this study and the HHFA seems a likely candidate to make the survey. 
The aims of this survey should be facts, not policy decisions, so that it should be 
made by technicians in the Executive Branch rather than by a joint committee of 
Congress. The survey would probably involve the use of the HHFA staff, but the 


Agency should also be in a position to utilize the resources of independent outside 


research agencies around the country. 
One hundredth of one per cent (.01%) of the monies already authorized by the 
Congress for capital grant funds in the urban renewal program (in addition to which 


°° H.R. 8697, introduced by Congressman Rabaut (Democrat, Michigan) to the Eighty-sixth Congress 
on June 17, 1960, to amend the District of Columbia Redevelopment Act of 1945, as amended; passed 
by the House on June 27, 1960. 

The bill was reported favorably by the Committee on the District of Columbia, which stated: “The 
Committee considers the provision prohibiting the designation of any new project area until all im- 
provements have been completed on at least 50 per cent of the land in the Southwest area of the District 
to be imperative in view of the unjustifiable delay that has been experienced in that area to date.” 
House Comm. on the District of Columbia, Amending the District of Columbia Redevelopment Act of 
1945 with Respect to the Requirements for Adoption of a Redevelopment Plan for a Project Arca, UR 
Rev. No. 1911, 86th Cong., 2d Sess. 3 (1960). 

*’ Sec. 108(c) of the Housing Act of 1949, as amended, 73 Stat. 672, 42 US.C.A. § 1453{c) (Supp. 
1959), includes the following: “. . . financial assistance made available to any locality or local public 
agency upon submission and processing of proper application therefor shall not otherwise be restricted 
except on the basis of (1) urgency of need, and (2) feasibility, as determined by the Administrator.” 
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substantial other monies have been spent for administration, planning grants, and 
so on) would provebly provide a worthwhile report in this area.*! 


Il 
Disposition Unsounp 

Left to its own devices, disposition never takes care of itself—as relocation almost 
always does to a certain extent. And like pregnancy—although, for example, unlike 
planning—there is no such thing as a partly sold parcel of real estate. Sooner or later 
urban renewal project land must be disposed of, and the LPA itself must do the 
job. Even if the proponents of sharply increased spending in the urban renewal 
program do not agree with my thesis that urban renewal starts should be regulated 
rather closely by urban renewal sales, or if they do not share misgivings about wide- 
spread acceptance of the land bank theory, certainly all can agree that sooner or later 
disposition must take place. The following table showing the increase annually in 
the total acreage of urban renewal land acquired but unsold demonstrates that the 
rate of disposition must be radically increased: 


Acreage 
(Based Upon Completed Transactions 


in Projects Under Loan and Grant Contract) 


Fiscal Y ear Acquisition Disposition Accumulated Cumulative 
(Ending June 30) Completed Completed During Year Inventory 


1950-1956 1659 459 1200 1200 


(cumulative 
figures) 


1957 665 187 478 1678 
1958 865 464 40! 2079 
1959 1548 482 1066 3145 


1960 3006 776 2230 5375 


Total 7743 2368 5375 5375 


" The Budget of the United States Government for the Fiscal Year Ending June 30, 1960, which was 
received by Congress on Jan. 18, 1960, as House Document No. 255, contained, at page 275, provision 
for the sum of $600,000 for housing investigation and research and analysis (pursuant to § 602 of the 
Housing Act of 1956, 71 Stat. 305, 12 U.S.C. § 1701d-3 (1958)). 

Senator John Sparkman made the following statement at the Subcommittee Hearings of the Senate 
Committee on Appropriations, on May 23, 1960: “Mr. Chairman, my appearance before the Subcommittee 
today is to support the request of the Housing and Home Finance Agency for an appropriation of 
$600,000 with which to undertake a program of housing studies and analyses. This research is intended 
to improve the information available with respect to housing need, supply, and demand—including basic 
information on home mortgage markets and home financing. 

“In my opinion, the need for such housing studies is vital. The Federal Government's investment 
and contingent liability in all housing and related programs is over $60 billion. Each year, the Con- 
gress and the executive branch of the Federal Government are called upon to make decisions which 
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To the extent that the rate of spending in this program is increased faster than 
land disposition, the volume of unsold, unlovely, and unproductive urban real estate 
in the hands of the LPAs will continue to increase. If it be conceded that disposition 


ultimately becomes necessary, then we are in accord that whatever steps are required 


to speed up disposition to the minimum level must be taken. What difference of 
opinion there is can relate only to the time. My thesis here is that the necessity 
must be recognized now and action taken immediately. But even if it is earlier 
than I think, the problem will be the same and the solution proposed here will be 
equally apt or inappropriate when we finally do feel the pressure of circumstances. 

Of course, once we begin to prescribe action, there is again room for difference 
of opinion. I believe this program is so important that it must be made to work and 
that it is so big that it can work only if it is kept simple. 

The real estate, which must be sold, will be competing for buyers with the 
vast volume of real estate sold each year in the private market, the great bulk of which 
does not actually have to be sold. The competing private sellers will almost never 
exact restrictions other than those, such as zoning, to which the use of all urban 
real estate is customarily subjected, and they will have great flexibility in their power 
and willingness to enter into financial and other arrangements necessary to accom- 
modate the purchasers. 

Every limitation or restriction more stringent than those customarily found in 
the market place which the LPA imposes upon urban renewal real estate will make 
it less desirable to the purchaser and will reflect itself in the price, the speed of sale, 
whether the property sells or not, the soundness and ability of the purchaser, and the 
quality of the redevelopment. 

Such limitations and restrictions hinder the redevelopment phase of urban re- 
newal for an additional reason, which is self-evident and which arises out of the 
nature of man when he is compounded with any bureaucracy, public or private. 

Once rules have been developed for the restrictive activity of an LPA, two un- 
intended results are usually produced. First, rules have a tendency to become goals 
in and of themselves rather than remaining a means to achieve the goals for which 
they were developed. To the extent that a rule attains vitality of its own, it tends 
to obscure the real purpose for which the rule was created. 

Secondly, a bureaucracy, though the bulk of its activities are efficiently carried on 
to completion, almost always tends to operate well within the limits of discretion per- 
directly affect the soundness of these investments and liabilities. Necessarily, these decisions not only 


affect the soundness of the Federal Government's investment, but have a direct effect upon the Nation's 
economic stability. 

“Unfortunately, many of these decisions must be made on the basis of surmise or calculated guess, 
without the benefit of facts, statistics, or information to support the conclusions reached. How often, 
during the past 10 years, have I heard the Administrator of the HHFA, or the heads of constituent 
agencies, answer questions by the members of the Banking and Currency Committee—‘We do not have 
any figures, we have no idea,’ or ‘the best available information is from data compiled to years ago.’ 
Hearings Before the Subcommittee of the Senate Committee on Appropriations on H.R. 11776, 86th 


Cong., 2d Sess. 560 (1960). 
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mitted by the rules, and as a result action is restricted to a greater extent than 
orginally intended and speed is retarded where not intended at all. 

Speaking generally, this observation is neither new nor advanced. The difficulty 
in preventing an organization from strangling on its own red tape is popularly 
recognized. And yet when the reference is changed from general to specific, human 
nature seems more inclined to ignore the problem rather than to do something about 
it. To relate this discussion to urban renewal, it is necessary and highly practical 
to recognize that in any program so big and complex every unnecessary control 
will impede action materially. 

URA concurrence is presently required for the sale of project land. As long as 
federal funds constitute a major part of the cash investment in urban renewal land, 
this requirement is wise and is unlikely to be changed. The veto power thus pro- 
vided should be and is used primarily to insure compliance with statutory require- 
ments as to the use of project land and its selling price. One practical expression 
of the federal interest in disposition has taken the shape of a recommended form for 
use in the sale of project land.* 

The federal government also shares the interest of the LPA that project land 
should be sold as quickly as is consistent with attainment of the urban renewal 
objectives. In addition to other losses which accrue when such real estate remains 
unsold, the city and the federal government share in the (standard one-third, two- 
thirds proportion) increase in net project cost which results from the interest which 
accumulates on the temporary loan and the payments made to the city in lieu of 
taxes.** Both the federal government and the city lose money every day there is 
unnecessary delay in disposition. 

The 1957 Guide Form is too long, too complicated, and too one-sided to promote 
the sale of urban renewal land with the speed and flexibility necessary to the long- 
range success of the program. Strong representations to this effect have come from 


almost every attitude of interest in the program—federal, local, and private.*° 


*® Housinc aND Home Finance Acency, Urnan Renewar Apvinistration, Guipre Form or Contract 
RepeveLopment, Form H-6209, (1957) {hereinafter cited as 


ror Disposition oF LAND For Privat 
1957 Guipe Form H-6209]. 

** Sec. 110(e), (f), Housing Act of 1949, as amended, 71 Stat. 300, 42 U.S.C. § 1460 (1958). 
* 1957 Guipe Form H-6209. 

*° Meeting of the Regional Counsel of the Housing and Home Finance Agency, held in Washington, 
D.C,, on July 25 and 26, 1960. 

See also Memorandum from Edward H. Coulter, Chief, Urban Renewal Section, Legal Division, FHA, 
o A.M. Prothro, Deputy General Counse!, Federal Housing Administration, in connection with Land Dis 
position Contract, Urban Renewal, which contains the following: “That document constitutes a contract be 
tween the Local Agency and the Redeveloper; and the [Federal Housing| Commussioner’s interest at al! in 
the contract is to be assured that it contains no covenants that adversely affect title, or that are in conflict 
with the Commissioner's rights of regulation or control, or that could result in impairment of the mortgage 
lien. The fact that the covenants of the Disposition Contract ‘carry over’ into the deed, whether or not 
they are expressly incorporated therein, and the failure to follow the approved form of Disposition Con- 
tract, make it imperative, under present procedures, that all such contracts be closely and intensively 
reviewed to assure that they do not contain these objections. This calls for the expenditure of much 
time and effort that could be avoided. The immensity of the task may be somewhat illustrated by the 
statement that, while the approved form consists of 13 letter-size printed pages, the majority of the 
submitted forms consist of 50 to 75 legal-size typed pages. It is imperative, therefore, that some action 


be taken to correct the existing situation.” 
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URA presently has under consideration a simplified guide form contract for the 
disposition of land. Its adoption would (1) increase the number of those re- 
developers willing to accept the 1957 form of contract by many, others who up to 
this time have been discouraged by stringent disposition requirements; (2) permit 
nation-wide uniform use of a simplified form; (3) speed up disposition of project 
real estate; and (4) avoid unnecessary discrimination against redevelopers and in- 
consistencies in projects throughout the country—a natural result of the haggling 
process in which an LPA begins negotiations with a very stringent contract and 
moves toward simplification and relaxation of requirements according to the resist- 
ance of the individual redeveloper and the attitude toward detailed control of the 
federal and local personnel involved in the individual sale. 

Appended to this article is a simplified form of disposition contract which | 
recommend in place of the one adopted in 1957. This is the form under considera- 
tion by URA. The following discussion relates to some of the specific provisions 
wherein the 1957 form and the form presently under consideration vary. 


Il 


SIMPLIFYING THE DispostTion Process 


A. Urban Renewal Plan 
The urban renewal plan, previously termed the “redevelopment plan,” by 
identifying the objectives and means and manner of accomplishing redevelopment 
provides the basis and frame of reference for each urban renewal project. Because it 


is the plan for the local community, a public hearing is held, at which time the 
citizens of the community are given ample opportunity to express their views fully. 

The URA has eliminated a great deal of the detail that had originally been 
required in an urban renewal plan,*’ so that at present the plan need only include 


a description of the project area and provisions of acquisition, clearance, relocation, 
rehabilitation, conservation, redevelopment, land uses, building requirements, and 
redevelopers’ obligations,** all of which should be presented in a brief and concise 
form. 

In addition to specifying the duration of the plan, adequate provision should be 
made for amendment of the plan and enforcement of restrictions and controls. The 
plan should also contain provisions to the effect that property-owners within the 
project area, as well as the LPA or other public authority designated by the govern- 
ing body of the city, have the right to enforce the control standards for the project 
area. 

** Sec. 110(b) of the Housing Act of 1949, which provided for a “Redevelopment Plan,” was 
amended by § 311 of the Housing Act of 1954, to provide for an “Urban Renewal Plan.” 68 Stat. 626, 
42 U.S.C. § 1460(b) (1958). 

*’ Housinc aNp Home Finance AceNncy, Stum CLearRance AND Unean RepEvELopMENT ProcraM, 
Manual oF Poticies AND RequimeMeNTs For Loca, Pusiic AGENctEs pt. 2, ch. 5, § 2 (1995). 

** Housinc anp Home Finance Acency, Urnsan Renewar Apsunistration, Unsan Rexvewat MANvat, 


Poricies AND ReQuIREMENTS FOR Locat Pustic Acenctss pt. 10, ch. 3, § 2 (1960) {hereinafter cited as 
Urnsan Renewat Manvar}. 
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B. Use and Price Restrictions 


Title I requires that urban renewal project land be sold for use in accordance 


with an urban renewal plan; a further requirement is that the property be sold at 
not less than its fair value for the prescribed use.** Skillful administration on the 
federal side of the program is sometimes required to reconcile these two statutory 
requirements as they are interpreted by the LPAs. 

The statement is frequently made that urban renewal project land is sold at a 
“write down.” This misconception no doubt contributes, even among those who 
work in the program, to the persistence of efforts to use the urban renewal program 
to subsidize forms of organization and activity which the local community and the 
LPA favor and approve. The federal subsidy contained in urban renewal legislation 
is to the local community, and it is paid with respect to the cost of assembling the 
property and, for a clearance project, of clearing existing structures. However, 
nowhere in the federal urban renewal law is there any indication that the land in any 
instance would be sold thereafter at less than its fair value—in which case the price 
differential from the land’s fair value constitutes a subsidy of the purchaser by 
the LPA in its disposition. On the contrary, as previously pointed out, the statute 
requires that the land be sold for its full fair value for its use in accordance with the 
urban renewal plan. 

Many suggestions and some attempts have been made to limit the income to be 
derived from the property in the guise of limiting the use. Limitations of use are 
older than zoning and in certain cases are now recognized as proper subjects of 
governmental control. There is a growing trend toward the definition of uses in 
terms of control standards, such as volume of air pollution, stream pollution, noise 
emission, and so on. I know of nothing that indicates that the income of the 
owner or tenant or the rent that he pays can be defined as a use. Thus, the limita- 
tion to residential purposes relates to use; an added limitation as to the rent to be 
paid by tenants does not relate to use, but rather to price. 

The legislative history of section 107,“° which relates to the sale of project land 
for use as low-rent public housing, supports this interpretation of the statute. This 
section, as it existed prior to the Housing Act of 1959, provided for the price at 
which land was to be sold for federally-assisted public housing.*’ In effect a subsidy 
to public housing is allowed as a result of the 1959 Act, which amended this section to 
provide that the price to the public housing agency shall be the value of the land to a 


** Sec. 110(c)(4) of the Housing Act of 1949, as amended, provides that an Urban Renewal project 
may include “disposition of any property acquired in the urban renewal area . . . at its fair value for 
uses in accordance with the urban renewal plan.” 71 Stat. 300, 42 U.S.C. § 1460(c)(4) (1958). 

*° Sec. 107, Housing Act of 1949, as amended, 68 Stat. 626, 42 U.S.C. § 1457 (1958), is sometimes 
referred to as the section relating to “payment for land used for low-rent public housing.” 

*' Sec. 107 of the Housing Act of 1949, supra note 40, originally read as follows: “If the land for 
low-rent housing project assisted under the United States Housing Act of 1937, as amended, is made 
available from a project assisted under this title, payment equal to the fair value of the land for the uses 
specified in accordance with the redevelopment plan shall be made therefor by the public housing agency 
undertaking the housing project, and such amount shall be included as part of the development cost of 
the low-rent housing project.” 63 Stat. 419, 42 U.S.C. § 1457 (1958). 
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private redeveloper who wished to construct on its land housing with the same charac- 
teristics as the low-rent housing that the local housing authority wishes to construct.” 
Congress carefully avoided making the criterion reiate to rent. The criterion here 
is expressly made the physical characteristics of the housing to be erected. In this 
case the result is to provide a subsidy, but the income standard is avoided as a direct 
test. Further, state or locally-assisted housing having the same general characteristics 
as the federal program is included in the subsidy provision. The fact that it was 
considered necessary specifically to include such housing in the statute in order to 
make the provision applicable to it establishes the intention of Congress not to extend 


the “write down” provision to other forms of limited income housing not mentioned 


in the statute, 

Sometimes the plan calls for a use which very obviously has implicit price re- 
stricuons. For example, there are no standards for determining the value of land 
to be used as a public park; and, in fact, land so used has no commercial value what- 
soever. Some uses specified in an urban renewal plan in effect deprive the land of 
any real value for sale purposes. For example, the valuation of land which is to be 
used for public purposes is determined by an appraisal based upon the best alternate 
use.** The alternate use should be the best use to which the land could be put 
consistent with the general aims of the urban renewal plan. 

An LPA wishing to manipulate the price for the benefit of the purchasing public 
body or other purchaser may seek to designate an alternate use which is not realistic 
and which is chosen because of the low value it would give to the real estate rather 
than because it is the highest use consistent with the plan. In such circumstance 
the URA will refuse to acquiesce in a land disposition based upon such an appraisal. 

The original emphasis in the urban renewal program on the reuse of project 
land for residential purposes is indicated by the limitations which were imposed 


** Sec. 107 of the Housing Act of 1949, as amended by § 411 of the Housing Act of 1959, 73 Stat. 
674, 42 U.S.C.A. § 1457 (Supp. 1959) reads as follows: 

“When it appears in the public interest that land to be acquired as part of an urban renewal project 
should be used in whole or in part as a site for 2 .»w-rent housing project assisted under the United 
States Housing Act of 1937, as amended, or under a state or local program found by the Administrator 
to have the same general purposes as the federal program under such Act, the site shall be made available 
to the public housing agency undertaking the low-rent housing project at a price equal to the fair value 
of land to a private redeveloper who wants to buy a site in the community for private rental housing 
with physical characteristics similar to those of the proposed low-rent housing project, and such amount 
shall be included as part of the development cost of such low-rent housing projects. . . 

** Urnpan Renewat Manvat pt. 14, ch. 3, § 3: “If none of the land comprising the site was acquired 
by the LPA before September 23, 1959, the fair value shall be determined in accordance with the follow- 
ing definition: 

“The fair value of a site for a low-rent public housing project means the maximum price that would 
be paid for the site by a well-informed private redeveloper who wants to buy a site in the community 
for private rental housing with physical characteristics similar to the proposed low-rent housing project 
and who acts intelligently and without necessity in buying a site for such use.” 

** Urpan RenewaL Manuat pt. 14, ch. 1, § 1 provides that when land 1s to be devoted to a public 
or nonprofit institutional use, the fair value of the land shall be based on its value for the most suitable 
alternative private use or uses for the land. 
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by Title I on nonresidential project uses.” It has become evident that for the 
success of an urban renewal project nonresidential blight must be eliminated along 
with slums and that land must be converted to its best logical use. Consequently, 
assistance has been increased for nonresidential project uses and there has been con- 


siderable de-emphasis on housing in specific project areas, in favor of the community- 
wide approach.*® Assistance for nonresidential project uses has been expanded by 


reducing requirements and by increasing the percentage of urban renewal funds 
available for predominantly nonresidential projects.** 


C. Declaration of Restrictions 
Immediately involved in the sale of project land are the contract and the deed. 
Some of the documents less directly related, such as those concerned with bidding 
and qualification, are discussed elsewhere. 
‘Of course, the urban renewal plan itself is involved, since the land use restrictions 


“® Sec. 110(c) of the Housing Act of 1949, 63 Stat. 420, read as follows: 

“(c) ‘Project’ may include (1) acquisition of (i) a slum area or a deteriorated or deteriorating area which 
is predominantly residential in character, or (ii) any other deteriorated or deteriorating area which is to 
be developed or redeveloped for predominantly residential uses, or (iii) land which is predominantly 
open and which because of obsolete platting, diversity of ownership, deterioration of structures or of site 
improvements, or otherwise substantially impairs or arrests the sound growth of the community and which 
is to be developed for predominantly residential uses. . . .” 

Sec. 110(c)(6) of the Housing Act of 1949, as amended by § 302(b)(1) of the Housing Act of 1956, 
70 Stat. 1098, read as follows: a 

“Financial assistance shall not be extended under this title with respect to any urban renewal area 
which is not clearly predominantly residential in character unless such area will be a predominantly resi- 
dential area under the urban renewal plan therefor: Provided, That, where such an area which is not 
clearly predominantly residential in character contains a substantial number of slum, blighted, deteriorated, 
or deteriorating dwellings or other living accommodations, the elimination of which would tend to 
promote the public health, safety, and welfare in the locality involved and such area is not appropriate 
for predominantly residential uses, the Administrator may extend financial assistance for such a project, 
but the aggregate of the capital grants made pursuant to this title with respect to such projects shall not 
exceed 10 per centum of the total amount of capital grants authorized by this title.” 

“Sec. 110(c) of the Housing Act of 1949, as amended by § 413 of the Housing Act of 1959, 73 
Stat. 675, 42 U.S.C.A. § 1460(c)(6) (Supp. 1959), reads as follows: 

‘. . . Provided, That, if the governing body of the local public agency determines that the redevelop- 
ment of such an area for predominantly nonresidential uses is necessary for the proper development of 
the community, the Administrator may extend financial assistance under this title for such a project... .” 

** Sec. 110(c) of the Housing Act of 1949, as amended, presently provides that an urban renewal 
project may include undertakings and activities as follows: 

“  . . (1) Acquisition of (i) a slum area or a deteriorated or deteriorating area, or (ii) land which 
is predominantly open and which because of obsolete platting, diversity of ownership, deterioration of 
structures or of site improvements, or. otherwise, substantially impairs or arrests the sound growth of the 
community... .” 

Sec. 110(c) of the Housing Act of 1949, as amended by § 413 of the Housing Act of 1959, 73 Stat. 
675, 42,U.S.C.A. § 1460(c) (Supp. 1959), provides that 

“Financial assistance shall not be extended under this title with respect to any urban renewal area 
which is not predominantly residential in character and which, under the urban renewal plan therefor, 
is not to be redeveloped for predominantly residential uses: Provided, That, if the governing body of 
the local public agency determines that the redevelopment of such an area for predominantly nonresidential 
uses is necessary for the proper development of the community, the Administrator may extend financial 
assistance under this title for such a project: Provided, further, That the aggregate amount of capital 
grants contracted to be made pursuant to this title with respect to such projects after the date of the 
enactment of the Housing Act of 1959 shall not exceed 20 per centum of the aggregate amount of 
grants authorized by this title to be contracted for after such date.” 
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are set forth in it. There has been a considerable deviation from uniformity in the 
methods of working the land use restrictions that are contained in the plan into 
the other disposition documents. In some states the urban renewal plan has been 
recorded as a real estate document. In others it has been filed in various places. 

Urban renewal plans have varied considerably in length and detail. When a 
plan is recorded and when the other disposition documents, particularly the deed, 
refer to the provisions of the plan, a burden is being prepared for title examiners 
who review title documents on this property ten, twenty, or thirty years from now. 
A lawyer who may have had little experience with urban renewal will be called upon 
to examine an entire urban renewal plan in order to reach his own conclusion as 
to the identity and meaning of the portions of the plan which affect the title. 

As one means of avoiding future trouble, it has been suggested that the provisions 
of the urban renewal plan that run with the land should be excerpted from the 
plan and recorded in the form of a declaration executed with the formality of a deed. 
This would have the double advantage of introducing simplicity in the states where 
otherwise the entire plan itself would have been recorded and of getting something 
of record in those states where the urban renewal plan is not entitled to record and 
has not been recorded. 

One objection to this suggestion is that some plans are poorly drawn and scatter 
pertinent provisions throughout the plan, so that making an excerpt to be recorded 
would be difficult. The obvious answer is that if this is difficult now for a lawyer 
familiar with both the urban renewal program and the specific project in question, the 
burden in later years to a lawyer who would probably have less familiarity with 
the specific project and who might even be unfamiliar with the program generally 
would be almost impossible. The Urban Renewal Administration has an obligation 
to do what it can to promote simplicity and merchantability of urban renewal 


project land in future years. As a matter of uniform practice URA should en 


courage, if not require, the recording of a declaration of land uses which would 
consist of the pertinent excerpts from the urban renewal plan executed in an instru- 
ment of such formality as will entitle it to record. A suggested form of such declara 
tion is appended to this article. 

The purpose of the urban renewal plan is to define the land uses. Neither the 
deed nor the disposition contract should be used to embellish or correct the plan, 
but they should provide for adherence to the uses defined in the plan in the briefest 
form which will be effective. A recorded declaration of land uses which can be 
succinctly incorporated by reference will simplify the establishment of restrictions 
and will reduce the possibility of variance, either accidental or deliberate, between 
the uses provided in the plan and in the land disposition documents. 


D. Sales Preferences 


A question which has been and probably will continue to be the subject of active 
scrutiny relates to preferences to certain persons in the disposition of project land. 
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The one which evokes the most sympathy would give a preference to displaced 
businesses. The requirement of such a preference has found its way into some 
state laws.** Legislation to accomplish this purpose has been introduced in 
Congress but has made little progress,” partly but probably not entirely because 
of adverse reports on the proposal from HHFA. The practical difficulties which so 
far have prevented these provisions and proposals from having significance seem 
insurmountable, For one thing, the businesses in question are displaced early in 
the urban renewal process, and if they have not re-established themselves elsewhere 
by the time redevelopment is completed several years later, it is unlikely that they 
would have either the interest or the ability to return to the area, or that it would 
be feasible for them to do so. Even if they were to come in at the earliest possible 
stage of the urban renewal program, it would be an unusual set of circumstances 
that would permit a business to re-establish itself in the project area without a 
suspension of business long enough to ruin most businesses. It was generally con- 
sidered by HHFA regional counsel that if a preference procedure were adopted 
which effectively accorded displaced businesses a preference for location in or as a 
developer of the project area, such preferences would not be used for the purpose of 
relocating in the area, but would become an item of trade.” 

Such a preference is frustrated more effectively by another fact of urban renewal 
life. Very seldom can the exact same property be sold to a displaced business con- 
sistent with the urban renewal plan. Usually the plan calls for a use that requires 
the marshalling of contiguous parcels and an arrangement of improvements that 
will not permit reconstruction of the same type of improvement on the same property 
as before or for the same purposes for which the property was previously used. On 
the other hand, if the preferences extended beyond the specific property which the 
displaced business occupied before, there is no way to adjudicate between the claims 
of many displaced businesses. The consensus of counsel who have been working 
with the program was that any effort to enforce such a preference would so depress 

** Hawaii, California, Texas, and Puerto Rico are some of the states and jurisdictions which provide 


for a type of preference to displaced persons and businesses. 

** Amendment introduced by Representative Powell of New York, 95 Cone. Rec. 8549 (1949), which 
read as follows: 

. . . to give preference in the selection of tenants for the dwelling units built in the project area 
to families displaced therefrom because of clearance and redevelopment activity, who desire to live in such 
dwelling units and who will be able to pay rents or prices charged other families for comparable 
dwelling units built as part of the same redevelopment.” 

This was approved by the House by a vote of 199 to 41, but was later rejected by the conferces; sce 
Conference Report to Accompany S. 1070, Housing Act of 1949, H.R. Rep. No. 975, 81st Cong., 1st Sess. 
36 (1949), as follows: 

“The House amendment contained a provision that the contracts for financial aid made for slum clear- 
ance in communities for development and redevelopment purposes should require that preference 
in the selection of tenants for dwelling units built in the project area be given to families displaced 
therefrom because of clearance and redevelopment activity when such families desire to live in such 
units, and are able to pay rents or prices charged to other families for comparable dwelling units built 
as part of the same development. Neither the Senate bill nor the conference substitute contains a similar 
provision.” 

°° This aspect was pointed out at the Regional Counsel Meeting of the Housing and Home Finance 
Agency, held in Washington, D.C., on July 25 and 26, 1960. 
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both the interest in and the value of urban renewal project land that the incentives 
will be to plan away from such preferences rather than for them.” 

Another type of limited preference is the one expressed in a New York City 
statute permitting an LPA to negotiate with a prospective redeveloper for assistance 
in making the redevelopment plan, and in consideration for this assistance giving 
the redeveloper the right to match the highest bid when the property is put up for 
sale.** Whether under this procedure there will be any real competition in bidding 
remains to be seen. The New York Regional Office has some hope that other 
redevelopers will not be discouraged from bidding by the fact that the favored re 
developer can always match the highest bid and be the successful bidder. 

In other areas which do not have a statute, agreements have been negotiated 
whereby the redeveloper agrees to assist the LPA in developing its plan with the 
understanding that he will be given an opportunity to negotiate with the LPA.™ 
Although such a “Memorandum of Understanding” may make no legal requirements 
upon the LPA, it is evident that the LPA may consequently have a strong moral 
urge to see that the interested redeveloper is successful. 

E. Selling Techniques 

Of the two principal techniques which are used in the sale of urban renewal 

project land, information supplied by HHFA Regional Offices indicates that in 350 


sales transactions by LPAs, seventy-cight were by competitive bidding procedure™ 
and 272 were by negotiated sale.” 

"? Ibid. 

*®NLY. Munic. Law § 72-k, subd. 2, in addition to other requirements, provides that real property 
in substandard and unsanitary areas “. . . shall be so sold, leased or disposed of to any person, firm or 
corporation who (1) agrees to pay the minimum price or rental fixed by the municipal corporation for 
such property, and to participate in the planning for such property without payment or reimbursement 
therefor from the municipal corporation, (2) thereafter participates in such planning in a manner satis- 
factory to the municipal corporation, and (3) matches any bid higher than said minimum price or 
a 

** This provision was included in a “Memorandum of Understanding” entered into between the 
District of Columbia Redevelopment Land Agency, Washington, D.C., and Webb & Knapp, Inc. 

** Competitive bidding procedures include auction sales, open bidding, closed bidding, and matched 
biddings. 

No. of Transactions Reported 
HHFA 
Regionai Negotiated Competitive Bidding 
Offices Sale Procedures 


Region I 67 38 
Region II 66 19 
Region III 110 14 
Region IV 6 
Region VI ! 
Region VII 


78 
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Preliminary to competitive bidding, most LPAs have required that a bidder must 
prequalify by making an initial bid of at least the appraised value of the property, 
by depositing in cash or other securities a percentage of such appraised value, and 
by agreeing that if he is the successful bidder, he will execute the form contract 
attached to the bidding documents, The majority of the Regional Counsel are of 
the opinion that prequalification is unnecessary, as well as undesirable, in many 
instances, due to the fact that it limits the scope of bidders and defeats the main 
purpose of competitive bidding.” 

Unqualified state statutory requirement of competitive bidding®’ causes a real 
problem in circumstances where competitive bidding is not feasible. When ad- 
herence to the form of competitive bidding does not fit the circumstances, after 
the auction, the LPA is forced to achieve its necessary objectives by renegotiating 
parts of the contract. 

The technique of selling property varies in each case depending upon such 
clements as the size of the property, the market, and the use for which the property 
is to be sold.** Whenever the circumstances indicate that competitive bidding is 
suitable, LPAs should employ this technique because competition will invariably 
step up the sales price and in public opinion may be considered more equitable. 
However, rigid requirements which provide solely for competitive bidding should be 


eliminated. 


F. Security for Performance 


The 1957 Guide Form and contemporary Urban Renetval Manual provisions” 
require security for two types of performance, the purchase of the pee and 
sans sh 8 of the improvements. 

\ deposit by the purchaser, at the time the contract for the purchase of land is 
executed, to be held as security for completion of the transaction, is sound business 
and in accordance with almost universal practice. The deposit of money or delivery 
of a bond to assure improvement of the property after the purchaser has paid for it 
is as new to the real estate field as the urban renewal program itself. 

The security for completion of redevelopment originated because of the LPA’s 
unquestionable interest in the completion of the improvements in accordance with 
the limits established by the Urban Renewal Plan. It is pertinent to reconsider in 
the light of experience since 1957 what.the benefits are of such a deposit or bond, 
and whether the burden of such a requirement upon the redeveloper might constitute 
a drag upon the program sufficient to cancel out or exceed any benefits which might 
accrue. 

* Regional Counsel Meeting of the Housing and Home Finance Agency, held in Washington, D.C., 


on July 25 and 26, 1960. 

*'In addition to competitive bidding, other state statutory requirements may provide for such 
items as public hearing and publication as prerequisites to sale of urban renewal project land. 

** Ursan Renewar Manuat pt. 14, ch. 3, § 1 offers a guide for the selection of methods of disposal 
of land for project redevelopment 

* 1957 Guipe Form H-6209. 

*°Ursan Renewat MANvat pt. 14, ch. 2, § 3. 
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This is an area in which judgment cannot be precise. If there is a deposit, it is 
usually is an amount equal to five per cent but never more than ten per cent of the 
purchase price of the project land. When it is considered that the improvements 
which the redeveloper is required to place on the land will cost between five and ten 
times the purchase price of the land, it will be seen that the security deposit will 
at most equal about two per cent of the cost of the performance which it is intended 


to secure and in many cases will be app#oximately one-half of one per cent of such 


cost. 

This deposit is too small to be significant as security for payment of damages for 
breach of the disposition contract, and, in any event, since accomplishment of the 
redevelopment plan is the only achievement of significance to the LPA, the deposit 
to secure performance can be judged only in relation to its tendency to attain or 
discourage this result. 

Even at its best, the urban renewal program will never permit the redeveloper to 
get in and get out as fast and with as small an investment as will be possible in 
many other fields of real estate development. Neither the program in general nor a 
specific urban renewal project will benefit from a provision which materially in- 
creases the capital requirements of redevelopers. A cash security deposit in the 
amount we are discussing here would in most cases equal from ten to fifty per cent 
of the cash operating requirements of the redeveloper after he had purchased the 
land and had embarked upon the construction. Even if the disparity between the 
great burden to the redeveloper and the small benefit to the LPA is not as clear-cut 
and as enormous as it appears to me, the conclusion seems inescapable that the net 
effect of such a requirement is far more of a drag on the program than it is a benefit. 
If redevelopers are qualified by the use of reasonably sound judgment, soundly con 
ceived projects should weather the vicissitudes of redevelopment without resort to 
such a deposit; and if difficulties arise because a project has been undertaken which 
is not sound, the redeveloper should be the last person to be penalized. 

An alternative to the use of a cash deposit has been a performance bond. Such 
bonds have not in practice been uniform, although the Manual as its exists at the 
time of writing is clear enough to provide the basis for uniform practice. However, 
as has been the case with the other provisions in the Guide Form which have 
differed materially from established custom, practice over the country has not been 
uniform. Redevelopers have been treated differently according to the part of the 
country involved and the persistence in maintaining an objection. In amount 
cash deposits have varied more than bonds, although both have varied. Bond 


*' Id. pt. 14, ch. 2, § 3, at p. 4, where provision is made for the redeveloper entering into a satisfactory 
contract for the construction of improvements and furnishing the LPA with “. . . a satisfactory faithful- 
performance surety bond. The penal amount of the bond shall be not less than 10 per cent of the 
contract for the construction of the improvements, with the construction contractor as principal and the 
redeveloper, the lender, and the LPA as obligees.” 

The section also provides that “A surety bond shall be required to be from a company listed in the 
current U.S. Treasury Department Circular 570, and within the underwriting limits specified for the com 


pany in the Circular.” Id. at p 
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provisions have varied from strict compliance with the Manual to a complicated 
form which really chases its tail in an ever decreasing concentric circle and finally 
disappears. The existing provision may be satisfied by a bond similar to that which 
would be required by any careful mortgage lender and which would be required by 
the FHA if insured construction advances were involved. The overwhelming 
majority of counsel from the Regional HHFA offices, the URA, and HHFA General 
Counsel offices who attended a Washington review of the disposition process® were 
of the opinion that the net result of abandoning the provisions of security for 
performance would be a benefit to the program. 
G. Escape Clause 

The 1957 Guide Form™ and the one endorsed here®* both include provisions 
permitting the redeveloper to escape the obligation if he cannot obtain reasonably 
satisfactory financing. This is a provision not uncommon in times of tight money 
in private contracts, particularly in the case of residential real estate. It is unusual 
in the case of vacant land and in connection with the sale of real estate owned by 


political subdivisions. 

One reason why this provision is seldom encountered in private transactions in- 
volving vacant land is because of the prevalence of options under such situations. 
Frequently an investor who intends a multifamily residential, a commercial, or an 
industrial use for real estate knows prior to purchase the use to which he intends to 
put the land and has his financing arrangements made. In the case of multifamily 


residential construction, where FHA valuations of land and construction are vital 
to a project, the redeveloper or investor protects himself during his FHA negotia- 
tions by an option. 

The urban renewal redeveloper needs some protection even more than the 
investor in a private transaction. His contract carries restrictions as to use and 
limitations as to time not imposed upon the purchaser of vacant real estate in a 
private transaction, and in the event some of his calculations go wrong he is not 
in the same position to sell the real estate as he would be if he had bought it from 
a private owner. Since it has not been considered feasible in this program for the 
LPA to give an option to a redeveloper, the only answer to the redeveloper’s problem 
that has been found to date is to insert in the disposition agreement an escape clause 
which admittedly is subject to abuse if a redeveloper so chooses. It would be a 
rare situation when a redeveloper would be unable to arrange not to obtain financing 
if he so desired. But, if a redeveloper chooses to escape from his contract for reasons 
other than financing, even though he then gives financing as his basis for withdraw- 
ing, the LPA is in no different circumstances than it would have been had it given an 
option. The LPA should be alert to prevent dilatory action on the part of a re 


*® Regional Counsel Meeting of the Housing and Home Finance Agency, held in Washington, D.C., on 


July 25 and 26, 1960. 
** 1957 Guipe Form H-6209. 
**See Proposed Guide Form of Contract for Land Disposition, which is appended to this article. 
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developer which might in effect permit him to deal in urban renewal futures. A 
redeveloper who does not appear to be sincere or who is handicapped by problems 
of his own unrelated to the quality of the project land and of the proposed redevelop- 
ment should be forced to act or withdraw, rather than be permitted to stall for time 
in the hope that the passage of time will cast at his feet an opportunity to profit 
from: the bare fact that he has the contract. 

It has been suggested by URA Commissioner David M. Walker that in order 
to weed out redevelopers who might be dilatory in redevelopment, the LPAs should 
carefully check the past performance of the proposed redeveloper. Before disposition, 
it would not be unwise for the LPA to require the redeveloper to submit a qualifying 
document which would list all urban renewal projects which the proposed re- 
developer has completed or undertaken, or for which he was then negotiating or bid- 
ding. The performance record of the redeveloper would be a useful barometer which 
could easily be checked by the LPA and in many instances prevent undue delays in 


redevelopment. 


Of course, there is a need to bring many new redevelopers into the program. 
Therefore, the “past performance” criterion should not be applied in a way that would 
discriminate against those contractors who had not previously done any urban re- 
newal work. On the other hand, for those who do have a “record”—whether good or 
had—there is clear importance for the LPA to enter into and apply its disposition 
contract with full knowledge thereof. 

H. Form of Deed and Disposition 

The Guide Form of Contract for Disposition of Land for Private Redevelopment, 
initiated in 1957® for the use of LPAs in contracting for the disposal of project 
real estate, provides for the use of quitclaim deeds, although there is no objection 
to the use of a warranty deed. By local law many LPAs are unable to give a war- 


ranty deed, and as long as such provisions exist in local law, of course, they will 
control. However, the use of quitclaim deeds does not appeal to the real estate 
developer. His reactions to this vary in different parts of the country, extending 
from an absolute refusal to accept such a deed in some areas to mere lack of 
enthusiasm in other parts of the country. In any case, since there is no place where 
the use of a quitclaim deed is standard real estate practice, the conclusion seems 


inescapable that the market place will somehow, somewhere, in the course of the 


transaction, exact its price for this deviation from custom. 

The interposition of a quitclaim deed into a chain of ttle deprives the purchaser 
of the benefit of warranties by predecessors in title and prevents the conveyance to 
the purchaser of after-acquired titles by predecessors in the chain through the vehicle 
of estoppel. It has been suggested that conveyance of after-acquired title by estoppel 


*** This information should be reflected by the Redeveloper'’s Statement for Public Disclosure and 
the Redeveloper’s Statement of Qualification and Financial Responsibility 

*8 1957 Guine Form H-6209 

** <A Grorce W. THompson, Rear Property § 2704, at 1079, 1081 (1940) 
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is a source of trouble in states where case law or recording statutes do not adequately 
prevent injustice in certain situations. : This may be true, but if there is a defect in 
the basic real estate law of a jurisdiction, it should be corrected by statute and not 
here and there by the urban renewal program. 

Indeed, the uniformity of disposition phases of urban renewal on a national basis 
and the adherence of urban renewal disposition practices to those of the private 
market place would suggest that where an objective of urban renewal itself is not 
contravened, it would be desirable that state statutes be amended to permit LPAs to 
give warranty deeds. A beginning can be made by suggesting to LPAs that-the 
standard form of conveyance be by general warranty deed, with special warranty 
or quitclaim being used only when the less limited type of instrument cannot legally 
be used.*? 

In addition to disposition of urban renewal project land by conveyance of deed, 
Title | also permits the leasing of such land."* In order to make it feasible for an 
LPA to lease project land and still be able to obtain federal financing, Congress 
authorized loans to the LPAs for a period up to forty years.” This type of long- 
term loan is to be distinguished from the more temporary loan used to finance an 
urban renewal project through acquisition and disposition where the disposition is 
to be handled by sale. To date only one of these long-term loans has been made 
and closed out in connection with the leasing of urban renewal lands.*° Today dis- 
position by leasing is at an early stage of development and has been the subject 
of extensive consideration and discussion by federal, municipal, and private groups. 
For this reason, the various aspects of disposition by leasing will be treated in a 
special article to appear in the second part of this symposium on Urban Renewal. 


I. Reverters 


The basic tool proposed by the 1957 Guide Form” to compel performance by the 
redeveloper was a reverter with right of re-entry reserved to the LPA. This provision 
has evoked reactions varying with the part of the country and the redeveloper in- 
volved. 

Some redevelopers and their mortgagees have accepted the reverter provision with 
relative equanimity. At the other extreme, some Regional Offices report that, as a 
general proposition, it has been impossible to promote the sale of project land subject 
to the proposed reverter, with the result that one Regional Office has made no 


** The Proposed Guide Form of Contract for Land Disposition, which is appended to this article, 
provides for conveyance by general warranty deed. 

** Sec. 110(c)(4), Housing Act of 1949, as amended, reads as follows: 

“(4) disposition of any property acquired in the urban renewal area (including sale, initial leasing 
or retention by the local public agency itself) at its fair value for uses in accordance with the urban re- 
newal plan.” 73 Stat. 675, 42 U.S.C.A. § 1460(c)(4) (Supp. 1959). 

** Sec. 102(a) of the Housing Act of 1949, as amended, 73 Stat. 671, 42 U.S.C.A. § 1452(a) (Supp. 
1959). 

™ The definitive loan was made for the Lower Hill Project, 7-1, Pittsburgh, Pa., which involved 
a lease for a municipal public auditorium, from the Redevelopment Authority of Pittsburgh to the Public 
Auditorium Authority of Pittsburgh. 

™ 1957 Guipe Form H-6209. 
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effort to popularize the reverter with LPAs and prospecgave redevelopers. Between 
these extremes is a Regional Office which has been putting the reverter forward in 
the first negotiation but makes no effort to insist on the reverter when the redeveloper 
or the prospective mortgagee demurs. Obviously, the response to the reverter pro- 
vision has been far from uniform. 

The reverter seems to have been relatively more acceptable in the New York 
Region, with the Chicago office finding the second highest degree of acceptability. 
However, in Massachusetts, a state in which redevelopers have had to accustom 
themselves to more complications than have existed in most others, counsel for a 
redeveloper submitted to the Regional Office a forceful analysis of the disadvantages 
of such a reverter as a barrier to sound financing.” 

The case for the reverter is that (1) it will last only until completion of the 
redevelopment, (2) the reverter recognizes the lien of the mortgage, and (3) it will 
not affect the redeveloper unless he defaults in his contractual obligations. The 
trouble with this argument is that it does not recognize the infinite variety of factual 
situations which can give rise to sincere differences of opinion. Even though it ts 
undoubtedly realistic to recognize the possibility in such a tremendous program 
that insincerity may raise its Janus head, the use of such a powerful and unequivocal 


weapon as a reverter so tips the scales in advance of a dispute as to suggest (to 
borrow slightly from Thurman Arnold) faith in the essential malevolence of re- 
developers and the essential right-mindedness of LPAs. 

The purposes and the express language of federal urban renewal legislation 


contemplate that local authorities will effectively require redevelopment in accord- 
ance with aa urban renewal plan.”* It is necessary that the LPA secure compliance 
with these requirements by provisions in the disposition documents. The only 
alternative to a reverter which would allow sufficient specific control to be retained 
over the project land so as to satisfy the requirements of the statute is a covenant 
to reconvey. 

Objection to the covenant to reconvey, which is subject to specific enforcement, 
has been based on the fact that it is not a summary remedy.”* In the case of a real 
dispute a suit to enforce reconveyance can be the subject of protracted litigation. 
Even in a case where it is obvious that the redeveloper has no defense at all, it is 


™? Information concerning attitudes toward reverter and acceptance was obtained from the proceedings 
of the Regional Counsel Meeting of the Housing and Home Finance Agency in Washington, D.C., on 
July 25 and 26, 1960: information included in a letter dated July 18, 1960 from Rackemann, Sawyer & 
Brewster, Counsellors at Law, Boston, Mass., to Henry Zimmerman, Regional Counsel, Region I, Housing 
and Home Finance Agency, in connection with the Rogers Project, 7-2, Cambridge, Mass 

™* Sec. 105(b) of the Housing Act of 1949, as amended, 73 Stat. 673, 42 U.S.C.A. § 1455(b) (Supp. 
1959). 

™*9 THOMPSON, op. cit. supra, note 66, § 4733, at 310, in speaking of an agreement to convey, states 
that “. . . a positive act by the grantee is mecessary to reconvey to the grantor where there has been a 
contract to reconvey.” 4 1d. § 2186 provides that in a possibility of a reverter, “. . . the estate reverts 
at once upon the occurrence of the event by which it is limited.” 
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feared that he might attempt delaying litigation solely for the purpose of extorting 
from the LPA some financial concession. 

From the public point of view there is never any completely satisfactory solution 
to any dispute which has reached the litigation stage. Either party, of course, would 
in almost every case be completely satisfied if he could obtain summarily the results 
which he hopes to obtain by reason of legal action. Any lawyer who has engaged 
in litigation to which Government is a party knows what a difficult adversary the 
Government is. In addition to the fact that the urban renewal program does not 
present a need for unbalancing this situation even further in favor of the LPA by 
means of a reverter, lawyers representing clients who deal with the Government are 
able to discern the disadvantages to which their clients will be put. The inevitable 
result is that in the long run, some redevelopers will either stay out or get out of 
the program and those who do participate will in some way openly require or 
quietly maneuver a quid pro quo for the disadvantage. 

Actually, people who are clearly wrong rarely engage in substantial litigation, par- 
ticularly when the adversary is a unit of government. In the case of urban renewal, 
this should be particularly true because the wrong-minded redeveloper would be 
fighting city hall over a project in which the whole community has a visible interest. 

In any event, it would seem that the possibilities of litigation in the local 
urban renewal programs have somewhat different implications than the supporters 
of the reverter clause may believe. I doubt if there is any Anglo-American juris- 
diction where it is impossible for an owner of property subject to a reverter to 
litigate the validity of a re-entry pursuant to a reverter clause. Furthermore, the 
sensitivity of mortgagees and title companies to litigation concerning title is such 
that, during the pendency of any such litigation, it would be extremely unusual if 
an LPA which had repossessed title by re-entry under a reverter clause could sell 
the land to another redeveloper who could finance the development. The use of a 
reverter clause instead of a covenant to reconvey will not, therefore, obviate the 
delaying litigation which it is intended to prevent. What it does pose is a sword 
of Damocles over the head of a redeveloper, who in the case of a dispute differs 
with an LPA at his own risk. The risk will, of course, vary from jurisdiction to 
jurisdiction and from fact situation to fact situation. In practically all litigation 
one party is seeking to change the status quo, while the other seeks to retain it. 
If the rights of an LPA are sought to be enforced under a covenant to reconvey, 
the LPA is seeking to change the status quo and the redeveloper is resisting. If 
the LPA successfully re-enters and the redeveloper thereafter institutes litigation, 
the redeveloper is seeking to change the status quo and the LPA is resisting. 
The LPA’s burden of litigating a covenant to reconvey is, therefore, greater than 
if it were defending in a case initiated by a reverter, and this is so both as to the 
burden of going forward and the risk of nonpersuasion, which can be heavy in an 
equity case. The party bearing the burden is also on the disadvantageous end of such 


equitable maxims as the “clean hands” doctrine. The final disadvantage is that if 





DispostTI0oN 


the redeveloper has been wrong, reverter is final,’” whereas if the court adjudicates 
“him wrong in connection with an obligation to reconvey, it would be an unusual case 
in which a redeveloper who could make a showing of sincerity would not be given 
an opportunity to perform his contractual obligations as then interpreted by the 
court. It is obvious that in the case of a dispute a redeveloper whose land was 
subject to a reverter clause would feel a very strong compulsion to follow the dictates 
of the LPA in the course of redevelopment, regardless of what he considers his rights 
to be. 

If the project has been well conceived, well planned, and well publicized by the 
LPA, the redeveloper, in the event of a dispute, will not only be fighting the agency 
in the courts, but will also be fighting a well-informed community. This fact is 
accentuated by many elements, including (1) the natural advantage which govern 
ment has in litigation, (2) the redeveloper will be paying his own attorney's fees 
while the LPA can charge the attorney’s fees to project costs (two-thirds payable by 
the federal government), and (3) during the pendency of litigation the redeveloper 
will be bearing other burdens and suffering the loss of prospective benefits. The 
redeveloper is placed under sufficient handicap without giving the LPA the addi- 
tional advantages, and placing upon a redeveloper the positive disadvantages, of a 
reverter. 

J. Antispeculation 

The purpose of Title I is redevelopment, rehabilitation, and conservation of 
appropriate urban areas—not stimulation of trading in downtown real estate. What 
happens after completion of the urban renewal activity is irrelevant, but while clear 
ance land is still undeveloped the URA and the LPAs must direct the disposition 
program toward the redevelopment of the land rather than speculation in un 


developed land. Accordingly, provisions against resale by a redeveloper prior to 


completion of the improvements were included in the 1957 Guide Form™ and were 


further endorsed in the Manual.” 

It is not surprising, however, that situations have developed in which it is bene- 
ficial to the redeveloper and at least not harmful to the urban renewal program for 
the redeveloper to sell a part of the property before it has been redeveloped. In 
order to avoid any possible element of speculation, the practice in such situations has 
hitherto been to require the redeveloper to make the sale without profit to himself. 
Since the opportunity to sell at a profit may very well have resulted from the enter- 
prise and creative thinking of the redeveloper as well as the energy and capital ex- 
penditure which he proposes to make in completing redevelopment of the portion 
which he plans'to retain, refusal to permit him to take his profit on a partial sale can 
be a bitter pill to swallow. 


*® 4 THOMPSON, op. cit supra note 66, § 2186 provides that in a reverter ‘ the estate reverts at once 
upon the occurrence of the event by which it is limited 

*° 1957 Guipe Form H-6209. 

"7 Urnpan Renewat Manuat pt. 14, ch. 1, § 1, at 
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The intention of Title I is also to insure redevelopment and to discourage re- 
developers who would rather deal in urban renewal futures than in construction.” 
There is nothing wrong with the redeveloper making a profit on a part of the 
project land, provided that his transaction does not interfere with realization of 
the purposes described. Indeed, there may well be circumstances in which it has 
been advantageous to the LPA for the redeveloper to sell a tract of land which the 
redeveloper can advantageously split. If he is permitted freely to sell a po -t of the 
area, smaller tracts will be made available for redevelopment by local people, who 
were not in a position to bid on the larger tract, and at the same time this will assist 
redevelopment by adding the resources of another redeveloper to those of the original 
redeveloper and returning to the latter a portion of the capital that he paid out in 
order to make the purchase. 

If a redeveloper were permitted to sell one per cent of the project land, no one 
would think of accusing him of undertaking the obligation to redevelop the sunety- 
nine per cent in order to speculate in the one per cent, especially if the disposition 
contract did not relieve him of responsibility for the one per cent even after sale. 
On the other hand, if he were permitted to sell ninety-nine per cent of the project 
land freely, even though he had to retain one per cent and responsibility for the 
other ninety-nine per cent, it is not difficult to foresee the possibility of land specula 
tion entering into the program. Somewhere between these two extremes there is a 
line on one side of which speculation lurks. Just where this line is, only experience 
can tell. As a beginning, it seems reasonable that no one would buy and assume 
primary responsibility for redeveloping seventy-five per cent of a project area in order 
to sell twenty-five per cent. In view of the advantages that would accrue to the 
program from the introduction of some freedom in this area, it would seem reason- 
able to amend the regulations and the Guide Form in order to permit an un- 
restricted disposition of up to twenty-five per cent in area of the project land, subject, 
of course, to all of the restrictions in the original contract and deed and without 
releasing the original redeveloper of contractual responsibility for performance in 
accordance with the original disposition documents. A provision to this effect has 
been included in the suggested form of disposition contract which is appended to 
this article. Experience will in time tell whether this percentage can or should be 
enlarged or reduced. 

K. Post Disposition Developments 

The disposition documents usually include provisions, both express and implied, 

which may call for a change in price or alter performance of the contractual obliga- 


tions of the parties in the event of certain developments occurring after the delivery. 


Wherever possible, the parties should anticipate developments which will justify a 
change in the position of the parties, and when such developments do occur it is 


entirely proper for either party or both to follow up his contract advantage. 


78 Sec. 105(b) of the Housing Act of 1949, as amended, 73 Stat. 673, 42 U.S.C.A. § 1455(b) (Supp. 


1959). 





~ 
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For example, the uses specified in the plan and referred to in the contract and 
deed have great influence on the price. If the plan is amended to permit a more in- 
tensified use of the property by the redeveloper and such use is one which in the 
first instance would have rendered the property significantly more valuable, the 
change in use will be accompanied by a renegotiated price giving the LPA the 
benefit of the additional value created by the change in use. 

If the effect of the changed or intensified use upon value is either debatable or 
insignificant, there seems little reason to re-examine the sales price. It is generally 
agreed as a legal proposition that once redevelopment has been completed it is 
dificult to rationalize a renegotiation of sales price because of an intensified or 
changed use. However, the fact that the urban renewal plan itself extends in time 


far beyond the completion of the redevelopment gives rise to a point of view that the 


LPA should be able to renegotiate the purchase price throughout the life of the plan. 
In terms of dollars and cents, the value of such an ability to renegotiate seems small 


in comparison to the dampening effect which a restriction has upon our traditional 


freedom in dealing with real estate, subject only to the control of use which is 
necessary to protect the right of the public. The official concern for renegotiation of 
price lessens the farther south and farther west one travels from the North Atlantic 


states.” 

Another problem arises in connection with use of the property between the date 
of acquisition and the completion of redevelopment. Such interim use has become 
a sensitive subject in some areas where it seemed that redevelopment was being 
delayed because of the financial success of interim uses such as parking. 

When the land use provisions in the urban renewal plan are not broad enough 
to include a specific interim or temporary use, it is probably illegal to use the 
property for such purposes without amending the plan. Deep concern has been 
expressed that attractive interim uses may delay redevelopment, and consequently 
some Regional Offices are of the opinion that in order to avoid possible delay in 
redevelopment, interim uses should be strictly forbidden.” However, the policy 
which has been followed by URA is expressed in the general feeling of the Regional 
Offices that, if the interim use is minor, if it does not visibly delay redevelopment, 
and if it is not objectionable to surrounding property owners, the Regional Office 
will try to adjust sympathetically to the interim use and will not require any 
participation in the income unless it is substantial. Asa precaution to prevent undue 
delay, provision should be made for termination of the allowed interim us« upon 
short notice. 

There have been some instances in which the LPA in such matters as architectural 
design and construction materials has increased its demands upon the redeveloper 
after the bargain has been struck. The redeveloper is particularly sus: eptible to 

*® Regional Counsel Meeting of the Housing and Home Finance. Agency, held in Washington, D.C., on 


July 25 and 26, 1960. 
*° Ind 
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such pressure when the disposition is in the form of a lease rather than a sale. 
Obviously, this should be avoided. 

If the scope of uses in an area is not broad enough and the need for, or the 
possibility of, change in use can be foreseen in the immediate future, it may be 
beneficial to make provision in the plan for alternate use of the property. For 
example, if in a public use area which designates a highway or school, no com- 
mitment has been received from the highway department or school board at the time 
of execution of the plan, the LPA should provide for an appropriate alternate use, 
thereby avoiding the necessity of amending the plan. This procedure would thereby 


eliminate another problem that often arises subsequent to disposition. 


IV 
Tue Lanp Bank Concept 

Proposals for the establishment through the urban renewal program of “land 
banks” in our metropolitan areas are being advanced by some of those active in the 
program. Lawrence M. Cox, Executive Director of the Norfolk Redevelopment and 
Housing Authority, made such a proposal in an unrecorded speech in the spring of 
this year, and shortly afterwards, at the conference held by the American Society of 
Planning Officials (ASPO),” again made the proposal in a speech which was given 
written distribution. The annual conference of NAHRO held in Detroit in October 
included in the program a discussion of “The Need to Establish a ‘Land Bank.’ ”** 
The proposal has been the subject of discussion on other occasions. 

Mr. Cox directs his proposal principally toward downtown areas. He is concerned 
lest the necessity for programming completion of a project in five to eight years 
after it passes the planning stage and enters execution will result in wasteful, extrava- 


gant, hurried, and piecemeal development inadequate for the city’s future. In order 
to develop cleared downtown land to its greatest potential, he counsels delay where 


it is not feasible to develop central city land immediately to its full potential. During 
the delay, a “land bank” would take title, pending ultimate sale. The proceeds 
upon sale, after payment of the purchase price of the land and of carrying charges, 
would be returned to the federal and local governments on a two-thirds, one-third 
basis. 

Obviously, this is a proposal made in all seriousness. Equally obviously, so far 
as the proposal has developed to date, it is not a scheme to promote and subsidize 
from the federal treasury permanent public ownership of downtown real estate. And 
while it may have immediate value for rationalizing a solution to rare situations in 
which an LPA may find itself with property it cannot sell, the proposal is not 
advanced as a distress program, but rather as a long-term program. 

The major premise of this proposal is the necessity for time in which to pierce 

*! American Society of Planning Officials, National Planning Conference, held at Miami Beach, Fla., on 


May 22-26, 1960. 
*8The subject was subsumed under a general discussion entitled “Bold Thought a ‘Must’ for the 


Future of Urban Renewal.” 
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the veil of the future and make plans consonant with the revelation. Tex hnical 


skills relating to land use design have today reached the point where it matters little 
whether the land has been cleared in advance of planning, so that existing improve 
ments need not be demolished before replacement planning can proceed. On the 
other hand, if there is a central city area of any size in the United States where the 
buildings contribute nothing to the tax rolls, it is unique. Usually in the central 
city areas, even those structures bad enough to be the subject of a clearance project 
contribute significantly to local tax revenues. The demolition of these structures not 
only takes the value off of the tax roll, but also burdens the tax structure with pay 
ment of the city’s share of the clearance cost, together with interest on money bor 
rowed in order to accomplish this. Although the city is not completely indemnified 
for its loss of tax revenue, as part of the urban renewal program, the city receives 
a federal contribution for the land itself, which is being removed from the tax rolls.™ 

Analyzed in terms of planning future land use, the prudent course of action tor 
the city is to plan first and undertake the execution of the urban renewal project 


only when it is apparent that the land can be advantageously put to use immediately 


upon completion of clearance. Therefore, the only situation which would justify 


creation of a “land bank” would be the one in which the project area was so bad 
that the city would be better off without it, even if nothing arose in its place. 

Whatever may be said in the ordinary course of an urban renewal project about 
the public purpose to be served by clearing slum areas, even in the course of those 
which have been the subject of litigation there is inescapably present at every stage 
of consideration the fundamental intention to redevelop. If all construction in the 
United States were to stop tomorrow, it can be seriously questioned whether any 
significant amount of slums would hereafter be demolished. 

Of course, the “land bank” proposal contemplates ultimate redevelopment. How 
ever, the very nature of the proposal prevents basing it upon any specific time limit 
for redevelopment. When we consider that eight years is regarded as a relatively 
short period, it is not unreasonable to suppose a delay in redevelopment of from 
fifteen to twenty-five years. Considering the increasing rate at which modern tech 
nology renders material things obsolete,” there must be many areas presently unde: 
going demolition where massive rehabilitation and enforcement of housing codes 
would be preferable to a delay of fifteen to twenty-five years in redevelopment 

The withdrawal from the redevelopment market of any substantial amount of 
cleared downtown real estate would certainly have many incidental but far-reaching 

** Sec. 110(e) of the Housing Act of 1949, as amended, 73 Stat. 675, 42 US.C.A. § 1460(e) (Supp 


1959) 

** Nixon, Our Resolve is Running Strong, Life, Aug. 29, 1960, p. 87. In describing the speed at 
which “our technology is surging ahead ... ,” Vice President Nixon stated: “. {[E]ven the most 
sophisticated predictions can go sadly awry. For example, a report to the National Resources Committee 
in 1937 tried to anticipate ‘the kinds of new inventions which may affect living and working conditions 
in America in the next .. . 25 years’—or by 1962. In this report, most of the major technological 

f 


developments between 1937 and now were completely unforeseen—despite the fact that many of the 
nation’s then leading scientists and engineers had been consulted in its preparation.” Id. at gt 
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effects difficult to anticipate. If circumstances presently dictate the clearance of 
downtown land and its use for parks, parking lots or other purposes not requiring 
structures, such uses may very well support an urban renewal project that will be 
considered executed when the new uses have been achieved. The “land bank” 
proposal is directed to properties not intended for any such planned use, but simply 
to be held unused or for interim uses pending determination of the proper future 
use. The lives and businesses of all who border on the “land bank” property would 
be immediately affected. The withholding of this land from development would in 
itself force other processes and activities in other directions. Surface transportation 
lines, which suffer enough when one side of a route is “dead,” would suffer even 
more severely the effects of such clearance in central city areas, 

If the cleared land can be put to immediate use, but in the judgment of some 
the use is not adequate, it can be legitimately asked whether there will ever be 
agreement as to the adequacy of a use proposed for land once taken out of circulation. 
Every residential custom builder knows that there never comes a time when the 
owner's wife cannot improve on the plans for her house. It makes no difference how 
many years an architect has reworked the plans; if Mr. and Mrs. Owner do not 
take off for the Bahamas during the interval between groundbreaking and land- 
scaping, the plans will continue to be reworked until the interior decorator finally 
rings the bell on changes. 

In a world where human curiosity is exceeded only by the vast fund of human 
ignorance, changes in our technology and our mode of urban living will make it 
difficult for planners looking for the ultimate to find a stopping point, while on the 
other hand, they will make the process of urban renewal an endless cycle for those 
things even the wisest of us build. 

If this analysis is sound, the possibilities for use of the “land bank” scheme are 
limited. The proposals to date seem to start with cleared land, rather than with 
the area as it stands prior to urban renewal. If the proposal has any merit, it would 
scem to be only in those situations where at the time a program is started, circum- 
stances justify the consequences of clearing a downtown area for no purpose at all 


other than to hold it for a future still unplanned use. 
V 
FHA AcoQuligscENCE 


The 1957 Guide Form was cleared by FHA before it was approved and published. 


It is reasonable to assume that any future Guide Form published by the Urban 


Renewal Administration will be cleared by FHA beforehand. The proposed form 
of disposition contract published as an appendix to this article has been reviewed 
informally with FHA officials, and there is little doubt that it would be more 
enthusiastically received than the existing form, were it adopted. 

Even though FHA has reviewe ' the 1957 Guide Form and will review any form 
of proposed disposition contract suomitted by a proposed redeveloper in good faith, 
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the position of FHA in the disposition process has not been completely understood. 
The misunderstanding has even extended to some of the FHA offices. 
There is no legal requirement that FHA approve the disposition contract. How 


ever, since FHA mortgage insurance will probably be needed in any residential 


project of consequence, no well advised redeveloper will sign a contract for the 


purchase of urhan renewal project land which will put him in a position where he 


cannot obtain FHA mortgage insurance. Since urban renewal disposition documents 
contain controls on the ownership and use of the land not found in the usual real 
estate situation with which FHA is accustomed to deal, this means that as a practical 
matter FHA must approve of the disposition contract before a redeveloper will 
sign it. 

FHA has no interest in putting provisions of its own into the contract. The 
only interest that FHA has is in preventing imposition of limitations or controls 
that will prevent the redeveloper from economically developing the property or 
that, in the course of its dealings with the redeveloper, will prevent FHA from 
effectively imposing its own requirements (economic in purpose) on the redeveloper 
and the property. Confusion has resulted because some people have thought that 
FHA was interested in putting provisions in the disposition contract. FHA will 
work out its own contractual arrangement with the redeveloper and his mortgagee, 
provided that the restrictions and limitations in the disposition contract do not get in 
the way. Therefore, the shorter and less complicated the disposition contract, the 
sweeter it is to FHA. 

It has been suggested that a revised and shorter Guide Form adopted with FHA 
approval and widely publicized would be most helpful in remedying the present 
situation. Use by LPAs and redevelopers of such a Guide Form would eliminate a 
great deal of the confusion, and FHA’s approval for insurance would follow without 
delay.” 

VI 
CONCLUSION 

Many of the same redevelopers, contractors, and mortgagees are pafticipating 
throughout the nation in some or all phases of redevelopment, and at least one and 
sometimes all of several governmental agencies—the Federal Housing Administra 
tion, the Federal National Mortgage Association, and the Public Housing Admin 
istration—are involved to some extent in almost every residential urban renewal 
redevelopment of any size. Indication of further involvements is reflected by the fact 


*> Memorandum from Edward H. Coulter, Chief, Urban Renewal Section, Legal Division, FHA, to 
A. M. Prothro, Deputy General Counsel, Federal Housing Administration, September 29, 1960. In 
addition to the material contained in this memorandum, Mr. Coulter further stated: “. . that is, 
publicize FHA requirements as to what FHA will or will not approve, and then leave the responsibility of 
meeting those requirements with Local Agencies and Redevelopers, where it in fact belongs. If, at initial 
closing, the requirements are shown to have been satisfied, insurance will follow. If such showing has 


not been made, then insurance will be denied.” 
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that the Small Business Administration is now being coaxed into the picture.” Thus, 
the disposition of urban renewal real estate is becoming an area of the law which 
might very well justify the attention of the Commissioners on Uniform Laws, to 
the end that a Uniform Code of Disposition of Urban Renewal Real Estate be con- 
sidered by the legislatures of the various jurisdictions. 

On the federal level it appears clear that substantial improvements and simplifica- 
tions can be initiated in the disposition process—although any new form that may 
be developed for disposing of urban renewal project real estate will be no more 


the permanent answer to all problems than was the 1957 form.*’ The prompt 


adoption of a simplified guide form for disposition contracts will not only stimulate 


the disposition process all over the nation and help avoid future problems of over- 
inventory in vacant project lands; but it will also serve as the precedent for its own 
re-examination and revision when in the future the always-changing circumstances 


may require. 


APPENDIX 


PROPOSED GUIDE FORM 
CONTRACT FOR LAND DISPOSITION* 


I. Background and Definitions of the Agreement 


This agreement relates to the following: 
(a) Parties: 
- , herein sometimes called the “Agency.” 
? , herein sometimes called the “Redeveloper.” 


(b) Documents: 


1. An Urban Renewal Plan and all amendments thereto, herein sometimes 


called the “Plan,” ' which was approved by the City of ‘ 


herein sometimes called “City,” by * and adopted on the day 
of , 19 


** House Comm. on Banking and Currency, Housing Act of 1960, H.R. Ree. No. 1924, 86th Cong., 
2d Sess. 46 (1960), indicates that § 802 of H.R. 12603 would amend § 7 of the Small Business Act to 
authorize the Small Business Administration to make loans to small business concerns which have been 
displaced from urban renewal areas in order to assist them in re-establishing their businesses in new 
locations 

*? 1957 Guipe Form H-6209 

* This Agreement shall be altered to comply with conditions and requirements of state and local law 
practice, and terminology 

* Include date and place of filing or recording of Plan. 

* Cite Ordinance or Resolution which was adopted by the City. 
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2. Provisions of the Plan which specify the Land Use Provisions, Building 
Requirements, and Redeveloper’s obligations, herein sometimes called the “Standards” 
which have been collected in an instrument, herein sometimes called “Declaration of 
Restrictions” which was recorded in 7 

(c) Real Estate: 

1. The area which is being redeveloped and is designated in the Plan, herein 
sometimes called the “Project Area.” 

2. The description of the property to be purchased by the Redeveloper is 
contained in Exhibit A, which is attached hereto and made a part hereof, herein 
sometimes called the ”Property.” 

(d) Selling Price: 

 § , herein sometimes called the “Price.” 
(ce) Security Deposit: 

1. $ , herein sometimes called the “Deposit.” 
(f) Other Definitions: 

1. Improvements: Improvements to be constructed upon the Property by the 
Redeveloper, herein sometimes called the “Improvements.” 

2. Deed: The instrument of conveyance of the Property, herein sometimes 


called the “Deed.” 


I]. Main Body of the Agreement 
A. In connection with the Deed, the Agency and the Redeveloper agree to the 


following: 
1. Upon payment by the Redeveloper of the Price, which shall include the 
Deposit,* the Agency will convey the Property by general warranty deed to the Re- 


developer.® 
a. The Deed shall contain agreements and covenants running with the 


land that the Redeveloper shall: 
(1) Comply with the Standards and the Declaration of Restrictions 


for the duration of the Plan;* 


* Cite complete recording information, including date and place of filing. In the event that such 
a document has been filed and has been given another title, the appropriate title should be indicated in the 
reference. In addition to: filing or recording the Plan, in order to avoid some title complications, it is 
desirable to abstract and file of record the provisions in the Plan in connection with land use, building 
requirements and other obligations of the Redeveloper. 

“If the Depesit is not included in the Price, this provision may be altered accordingly. It may be 
desirable to include the date on which the deposit was paid. 

*In order to protect the title to the property and maintain the chain of warranties, it is advisable and 
desirable to convey by general warranty deed. However, this provision should be altered in the event 
that state or local law does not authorize conveyance by general warranty deed, in which case conveyance 
may be by special warranty deed or quitclaim deed. 

Specify any other instrument which may contain restrictions affecting the Property. 

Provision may be made for division of the Property into several parts or parcels so that there may 
be separate conveyances, separate mortgage financing, take downs in stages, etc 

*It may be preferable to spell out the duration of the Plan in terms of years 
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(2) Not effect or execute any covenant agreement, lease, conveyance, or 
other instrument restricting the sale, lease, or occupancy upon the basis of race, re- 
ligion, color or national origin, which covenant shall not be limited as to time. 

b. The provisions and covenants of this Agreement shall not be merged 
and shall survive delivery of the Deed. 
B. The Agency agrees to the following: 
1. The Agency will deliver the Deed and possession of the Property to the 
Redeveloper on the day of 19. , or on such earlier date as 


shall be mutually agreeable to the Redeveloper and the Agency. 

2. The Agency shall prepare the Property for redevelopment in accordance 
with the Plan.? 

3. After completion of construction of the Improvements in accordance with 
the Declaration of Restrictions, the Agency shall promptly furnish the Redeveloper 
with an appropriate certification of such completion. Completion of construction 
of the Improvements in accordance with the plans and specifications which have 
been approved by the agency under II(C)(2)(a) hereof shall be conclusive evidence 
of compliance by the Redeveloper. 

4. In the event that the Redeveloper, after diligent efforts on his part, is 
unable to obtain mortgage financing for the Improvements on terms that would 
generally be considered satisfactory by builders and contractors, the Redeveloper, at 


"If the Plan does not sufficiently identify the extent of preparation of the Property for redevelopment, 
further provisions should be added. The following provisions which are suggested to indicate the type of 
requirements that may be considered in defining preparation of the Property, should be altered based 
upon the undertakings of the Agency and the Redeveloper. 

Such preparation by the Agency may include: 

a. The demolition and removal to grade of all existing buildings, structures, and obstructions on 
the Property, including the removal of any debris resulting from such demolition; 

b. The removal (by the Agency or by appropriate public bodies or public utility companies) of all 
paving (including curbs and gutters), sidewalks, and utility lines, installations, facilities, and related equip- 
ment, within or on the Property which are to be eliminated or removed pursuant to the Plan; 

c. Such filling and grading and leveling of the iand (but not including top soil or landscaping) 
as shall be necessary to make it ready for construction of the Improvements to be made thereon by the 
Redeveloper (it being intended that such filling, grading, and leveling conform generally to the re 
spective surface elevations of the land prior to the deinolition of the buildings and structures thereon). 

All expenses (including current taxes, if any) relating to buildings or structures demolished or to be 
demolished shail be borne by, and any income or salvage received from such buildings or structures shall 
belong to, the Agency. 

d. The paving and improving (by the Agency itself or by the City) in accordance with the usual 
technical specifications and standards of the City, of such streets (including the installation of gutters, 
curbs, and catchbasins and the removal of trees and shrubs), and the street lighting and sidewalks in 
such public rights-of-way, as are to be provided pursuant to the Plan; 

ce. The installation and relocation (by the Agency itself or by appropriate public bodies or public 
utility companies) of such sewers, drains, water and gas distribution lines, and electric, telephone, and 
telegraph installations (exclusive in each case of house or building service lines), as are to be installed or 
relocated pursuant to the Plan; and 

f. The vacating of present streets, alleys, other public rights-of-way, and plats, and the dedication 
of new streets, alleys, and other public rights-of-way, in the Project Area, and the rezoning of such Area, 
in accordance with the Plan: Provided, That the Redeveloper will, upon request by the Agency, sub- 
scribe to and join with the Agency in any petitions and proceedings required for such vacations, dedica- 


tions, and rezoning. 
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his option, may terminate this Agreement and the Agency shall refund to the 
Redeveloper, without interest, all payments on account of the Price, including the 
Deposit. 


C. The Redeveloper agrees to the following: 

1. The Redeveloper shall pay the Price for the Property to the Agency and 
upon conveyance of the Property, the Redeveloper agrees to pay for the Federal 
Documentary Tax Stamps. 

2. The Redeveloper shall construct the Improvements in accordance with 
the Standards and the Declaration of Restrictions.” 

a. In order to verify that the Improvements will be in conformity with the 
Standards, the Redeveloper agrees to submit to the Agency within days 
for its approval, plans and specifications for the Improvements.” 

b. The Redeveloper agrees to begin construction of the Improvements 
within from date of the Deed and to pursue construction of the 
Improvements with reasonable diligence and to complete said Improvements within 

from date of the Deed: Provided, however, that if the Federal 
Housing Administration has insured a mortgage to finance any of the Improvements, 
then the Improvements shall be completed within the time specified in the Building 
Loan Agreement approved by the Federal Housing Administration but that, in any 
event, the completion time shall be within four years from the date of execution of 
the Building Loan Agreement. 

3. Prior to completion of the Improvements, the Agency shall have the right 
and the privilege of reasonable inspection of the books and records of the Redeveloper, 
including all information concerning the stockholders, their respective holdings, and 


the holdings of any other parties having beneficial interest in such stock. 
D. The Agency and the Redeveloper do hereby agree to the following: 


1. Prior to the completion of construction of the Improvements, except upon 


testate or intestate succession, there shall be no change totalling more than forty-nine 


per cent (49%)"° in the identity or proportionate interest of the original ownership of 


the Redeveloper Corporation by any means, without the prior approval of the Agency. 
The Redeveloper and the officers signing on its behalf represent that it has the 
authority of all of its stockholders to agree to this provision on their behalf.’ 

2. Prior to completion of the construction of the Improvements, except upon 


* As provided under note 3 supra, other appropriate documents may be named 

* The Agency should not concern itself with detailed plans and specifications except to the extent neces 
sary to be assured that they are in conformity with the Standards 

*° It is important that control of the Corpordtion remain in a majority of the original stock interests. 
State law and the By-Laws of the Corporation should be checked carefully and this percentage figure 
should be altered and, if necessary, lowered to a figure which will prevent loss of control of the majority 
of the original stockholders of the Corporation. 

For example, this figure should be lowered to thirty-three per cent (33°) in the event that the 
state law and the By-Laws of the Corporation provide for amendment by a two-thirds (4%) vote of the 
stockholders 

™ In case of stock listed on a national exchange, this entire paragraph should be omitted 
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lestate or intestate succession, there shall be no transfer, assignment, conveyance, or 
lease (or contract or agreement of same) that shall aggregate more than twenty-five 
per cent (25°/,) of the total surface area of the Property, without the prior written 
approval of the Agency, and that any such transfer, assignment, conveyance, or lease 
(or contract or agreement of same) shall be made subject to all of the terms and 
provisions of this Agreement,” and the Redeveloper shall also remain liable and shall 
not be released from his obligations under this Agreement. 

This provision shall not prevent the Redeveloper from mortgaging the Property 
in order to obtain financing necessary for making the Improvements pursuant to this 
Agreement. 

3. Any and all taxes duly assessed against the Property,” including but not 
limited to Real Estate taxes, shall be apportioned between the Agency and the 
Redeveloper, as of the date of conveyance, unless otherwise provided."* 

4. The Agency, the Redeveloper, and their authorized representatives shall have 
access to the Property at reasonable times to carry out the purposes of this Agreement. 
5. Unless otherwise provided, in the event of any default or breach of this 
Agreement, the aggrieved party shall furnish written notice to the party in default. 
In the event that the default or breach shall not be cured or remedied within 
days,’® the aggrieved party shall have the option to: 
a. Institute proceedings, at law or in equity, to cure or remedy such default 
or breach. 
b. In the event that the aggrieved party is the Agency, and: 

(1) Such default or breach occurs prior to conveyance of the Property to 
the Redeveloper, then any rights of the Redeveloper in this Agreement may be 
terminated by the Agency, and the Agency may apply the Deposit on account of any 
damage suffered. 

(2) Such default or breach occurs subsequent to conveyance of any of 
the Property to the Redeveloper, and prior to completion of the Improvements, the 
Redeveloper, within days of written notice by the Agency, shall reconvey 
the Property to the Agency by general warranty deed,’® without charge or expense 
to the Agency, and the land and any Improvements thereon, free and clear of all 
liens and incumbrances, except liens or incumbrances resulting from bona fide 


financing of the construction of the Improvements and from mechanics’ or material- 


men’s liens resulting from such construction. 

** State and local law may require the written approval of the Agency in al! cases. The more stringent 
statutory provision will control. 

‘’ Whether the reference is to tax liens, tax assessments, or other language will depend upon local 
law and custom. 

** It may be necessary and desirable to itemize and apportion other costs and expenses such as special 
assessments, title insurance, state transfer tax, recording fees, etc. on the basis of state and local law or 
custom. 


*® Specify appropriate time limitation. 
‘© In order to protect the title to the Property and maintain the chain of warranties, it is advisable 


to convey by general warranty deed. However, if conveyance from the Agency to the Redeveloper was 
not by general warranty deed, it may be desirable to provide that reconveyance from the Redeveloper to 
the Agency shall be by the same type of deed as such original conveyance 
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(a) In the event that the Agency reacquires title to any of the Property 
the Agency shall use reasonable efforts to dispose of the Property and any Improve- 
ments in accordance with the Plan. Upon resale, the Agency shall retain sufficient 
proceeds to cover expenditures, including liquidation of liens, made by the Agency in 
connection with the management and resale of the Property. The balance then re- 
maining shall be paid to the Redeveloper only to the extent of the sums paid by the 
Redeveloper for the Price of the Property and construction of the Improvements, de- 
ducting therefrom any gains and income which the Redeveloper has realized or may 
realize. Any balance remaining after such payment to the Redeveloper shall be 
retained by the Agency. 

c. In the event that the aggrieved party is the Redeveloper and such default 
or breach occurs prior to conveyance of the Property to the Redeveloper, then this 
Agreement may be cancelled and terminated and in this event, the Redeveloper shall 
be entitled to a return of all payments on account of Price including the Deposit and 
neither the Agency nor the Redeveloper shall have any further rights against or 
liability to the other under this Agreement. 

6. In the event of enforced delay due to unforeseeable causes beyond its control 
and without its fault or negligence, including but not limited to Acts of God, or of 
the public enemy, acts of the other party, fires, floods, epidemics, quarantine re- 
strictions, strikes, freight embargoes, and unusually severe weather, or delays of sub- 
contractors due to such causes, neither the Agency nor the Redeveloper shall be 
considered in breach of or in default of this Agreement, and the performance dates 


specified in this Agreement may be extended for the period of the enforced delay; 
Provided, That the party seeking such extension shall, within days 
after the beginning of such enforced delay, have furnished written notice to the 


other party. 

7. The exercise of any right or remedy provided for in this Agreement shall 
not preclude the exercise of any other rights or remedies provided for under this 
Agreement. 

8. Any notice or communication provided for under this Agreement shall be 
sufficient if made by registered mail: 

a. To the Redeveloper at 
b. To the Agency at 

g. Each and every reference to parties named in this Agreement shall also refer 
to and include all assigns, transferees, and successors in interest of such parties as if 
they were described in this Agreement. 

10. All of the provisions, covenants, conditions, and obligations of this Agree- 
ment shall be binding upon and shall extend to all of the successors, assigns, trans- 
ferees, and any mortgagees to the extent of their right, title, and interest in the 
Property, who may succeed to the interest of the Redeveloper of all or any part of the 
right, title, and interest of the parties to this Agreement, unless otherwise provided. 
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IN WITNESS WHEREOF this Agreement has been duly executed in 
originals on the day of Sen 


(SEAL) 


Attest: 


(SEAL) 


Attest: 


SUGGESTED FORM OF 
DECLARATION OF RESTRICTIONS 
Project 


City of 


(herein sometimes called the “Agency”) 
day of 19 


. The following land use provisions, building requirements, and redevelopers’ 
obligations have been excerpted from an Urban Renewal Plan, 


which was approved by the City of 
by * adopted on the 


day of » 19 


. Area to which Applicable. The following controls and regulations shall apply 
to the area which is being redeveloped, herein sometimes called the “Project 
Area,” which is described as follows :° 


** The Agreement should be properly acknowledged 

* Indicate appropriate naine of the Local Public Agency. 

* Date should coincide with date of approval of the Urban Renewal Plan. 

* Include date and place of filing or recording of Plan. 

* Cite Ordinance or Resolution which was adopted by the City. 

® Describe Project Area by street and other boundaries. If this is not feasible, then describe Project Area 
by metes and bounds. If the Land Use Map can be recorded with the Declaration of Restrictions, then 
you may want to add language to the following effect: “as indicated on the Land Use Map which is 
identified as Exhibit 1, which is attached hereto and made a part hereof.” 
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Ill. How the Land 1s to be Used. 


A. Each area, herein sometimes called “Use Area,” identified on the Land 
Use Map, which is : 
may be used for the purposes and in the manner indicated on the Land Use 
Map and as provided in this Declaration. 

. The following controls and regulations shall apply to the use and develop 
ment of the land and improvements for the Project Area. 

. No building or structure shall be erected, reconstructed, enlarged, moved 
altered, or improved for any use other than that which is permitted in the 
applicable designated Use Area, nor shall any building or structure be 
erected, reconstructed, enlarged, moved, altered, or improved in such a man 
ner as to violate any of the regulations and controls specified herein. 


IV. Regulations and Controls Applying to Specific Use Area. 


Each Use Area shall be used only for the following uses specified for each 
area and shall conform to the following applicable requirements: 


A. Two-Family Residential Use Areas. 
1. Use Regulations. A building or premises shall be used only for the 


following purposes: 
(a) One-family dwellings. 
(b) Two-family dwellings. 
(c) Municipal recreational facilities for the above uses. 
. Area Regulations 
(a) Minimum lot area required shall be sq. ft. 
(b) Minimum permitted lot dimensions shall be 
width and feet in depth. 
(c) Minimum yard dimensions shall be as follows: 
(1) Front yard ft. ’ 
(2) Rear yard ft. 
(3) Side yards ft. each. 
(d) No building shall cover more than °%, of the area of the lot. 
3. Height Regulations. 
The maximum permitted building height shall be stories 
having a height of not more than feet. 
B. Multifamily Residential Area.’ 
1. Use Regulations. 
A building or premises shall be used only for the following purposes: 
(a) Apartment or apartment hotel.” 
* If the Land Use Map cannot be recorded with the Declaration of Restrictions, it should be filed with 
the Map Records. Indicate whether the Land Use Map is attached to the Declaration of Restrictions or 
appropriate recording information in the Map Records, including date and place of recordation 


7It may be preferable to designate this Use Area as High-Rise Apartments 
*It may be desirable to designate Multiple-Dwelling. 
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(b) Church or Temple. 
(c) The of a multistory building may be 


used for accessory uses primarily for the convenience of the tenants, 
; I ) 


including but not limited to recreation rooms, nursery schools, day- 


care centers. 
. Parking Regulations. 
Off-street parking of not less than sq. ft. per space, exclusive 
of adequate access shall be provided within each parcel as follows: 
(a) Residential use area parking spaces for 
dwelling units. 
(b) Church use area— parking space for each 
seats in the main auditorium. 
. Height Regulations. 
The maximum permitted building height shall be stories 
having a maximum height of feet. 
. Area Regulations. 
(a) Principal buildings shall not cover more than °% of the lot. 
(b) Every lot shall have a minimum frontage of ft. 
(c) The minimum part dimensions shall be as follows: 
(1) Front yard ft. 
(2) Rear yard ft. 
(3) Side yards ft. each. 
. Density Regulations. 
The maximum permissible dwelling units per net acre shall not 
exceed : 
. Residential Floor Area Regulations. 
A building shall have the following minimum floor area for each 
unit, exclusive of hall and service area: 
One-bedroom apartment— sq. ft. 
. Recreational Area Regulations. 
For each dwelling unit with an area in excess of sq. ft., 
there shall be provided an outdoor recreation space with an area of not 


less than sq. ft. 


C. Commercial Area. 
1. Use Regulations. 
A building or premises shall be used only for the following purposes: 
(a) Retail store, including incidental manufacturing or processing of 
goods or products for retail sale on the premises only; 
(b) Personal and business service facility, including but not limited to 
barber shop, beauty shop, photographer, tailor shop; 
(c) Theatre and private club; 
* Indicate appropriate square footage requirements for the various type and size of apartment units. 
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(d) Food service facility, including but not limited to restaurant, bakery; 
(e) Office, including but not limited to business, professional, clinic, 
bank, public utility or government use; 
(£) Storage garage for vehicles and goods; 
(g) Accessory building or use customarily incident to the above uses; 
(h) Gasoline service station, subject to the following regulations: 
(1) The storage of material, stock, equipment, and auto repairs and 
servicing shall be permitted only within an enclosed building; 
(2) Gas pumps shall be located a minimum of feet 
from any street line and a minimum of feet from 
any property line (other than the street line) ; 
(3) No outdoor display of vehicle parts and used and dismantled 
vehicles shall be allowed. 
2. Parking and Loading Regulations. 
(a) Off-street parking of not less than sq. ft. per space, 
exclusive of adequate access, shall be provided for each 
sq. ft. of ground floor area, as follows: 
(1) Office use—one parking space for each sq. ft. of 
floor area, 
(2) All other uses—one parking space for each sq. ft. 


of floor area. 
(b) Off-street truck loading facilities—one loading space, of not less than 


sq. ft., for each sq. ft. of gross floor area. 
3. Height Regulations. 
No building shall exceed stories or feet in height. 
4. Area Regulations 
(a) No building or group of buildings shall cover more than 
of the area of any such lot. 
(b) The minimum required yard dimensions shall be as follows: 

(1) Front yard 

(2) Rear yard—no requirement, except that there shal] be a mini 
mum required space of feet if the lot abuts 
or adjoins residential property. 

(3) Two side yeards—one on each side of the building, having a 
combined width of not less than feet, provided that 
one side yard shall be not less than feet in width. 

5. Sign Regulations. 
(a) Signs shall be permitted only under the following regulations: 

(1) Signs applied to the wall of any building fronting on a street 
shall not have an area in square feet which is greater than twice 
the frontage of the building in lineal feet, nor shall such sign 


project more than inches from the wall. 
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(b) No billboard and nonaccessory signs shall be permitted and the 


sign may only advertise activities conducted, goods or services sold 


on the premises. 

(c) No sign shall project over the building lot line. 

(d) No sign shall be illuminated unless the source of light is steady 
and shielded. 

(e) No sign shall be greater than feet above the level of the 
curb. 


D. Industrial Area. 
1. Use Regulations. 
A building or premises shall be used only for the following pur- 

Poses: 

(a) Any manufacturing, processing, warehousing, wholesaling, or dis- 
tributor activity, which is not objectionable to the adjacent property 
because of the emission of dust, odors, smoke, gas, or noise. 

(b) Repair shop. 

(c) Truck terminal. 

(d) Retail store or food service establishment, primarily serving the 
industrial area. 

(ce) Gasoline service station. 

. Parking and Loading Regulations. 

(a) Off-street parking of not less than sq. ft. per space, 
exclusive of adequate access, shall be provided as follows: 

(1) Storage establishments—one space for each sq. ft. 
of gross building floor area. 

(2) All other uses—one space for each sq. ft. of gross 
building floor area on the lot. 

(b) Off-street truck loading facilities—one loading space, of not less 
than sq. ft. for each sq. ft. of gross floor 
area. 

. Height Regulations. 
No building shall exceed stories Or feet in 
height. 
. Area Regulations. 

(a) No building or group of buildings shall cover more than 
of the area of any such lot. 

(b) Minimum required yard dimensions shall be as follows: 

(1) Front yard feet. 

(2) Rear yard and side yards—no requirement except that there 
shall be a minimum required space of feet if the 
lot abuts or adjoins residential property or a street bordering 


residential property. 
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5- Other Regulations. 
(a) All uses including storage of material and equipment shall be carried 


on in fully enclosed buildings. 

(b) Only oil, gas, or electricity shall be used as fuel. 

(c) No smoke, gas, dust, fumes, odors, radiation, or any other atmos- 
pheric or water pollutant shall be disseminated beyond 

(d) Uses which constitute a fire explosion or other physical hazard or 
which would cause the discharge of harmful waste shall be pro- 
hibited. 

(e) If a lot abuts or adjoins residential property or a street bordering 
residénual property '* at least feet in height 
shall be '' to screen off the industrial property. 


E. Institutional and Public Use Areas. 
1. Use Regulations. 
A building or premises shall be used only for the following purposes: 
(a) Schools and colleges, both public and private. 
(b) Parks, playgrounds and accessory uses. 
(c) Other public and semi-public uses. 
2. Area Regulations. 
(a) No building or group of buildings shall cover more than 

of the area of any such lot. 

(b) The minimum required yard dimensions shall be as follows: 

(1) Front yard sq. ft. 

(2) Rear yard and side yards—no requirement except that there 
shall be a minimum required space of feet if the lot 
abuts or adjoins residential property. 

3. Parking and Loading Regulations. 
Adequate off-street parking and loading facilities shall be provided. 
4. Alternate Use Regulations. 

In the event that any parcel of land designated for Institutional and 
Public Use shall not be used in such fashion or such use is abandoned 
prior to the expiration of the period of use specified under section VI 
hereof, then that parcel of land shall be subject to the regulations and 


controls applying to the Use Area in which it is located.” 


V. Nondiscrimination. 
Neither the original purchaser nor lessee nor any successor in interest of 


any of the Project Area shall effect or execute any covenant, agreement, lease, 
*° It may be desirable to provide for a masonry wall, shrubs, evergreen trees, etc 
2 Indicate whether the appropriate screening is to be constructed, planted, maintained, ctc. 
“* For example, a parcel of land which 1s situated within a Commercial Use Area shall be subject wo 
the regulations and controls applicable to a Commercial Use Area which are contained in section IV(C) 
of the Declaration of Restrictions. 
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conveyance, or other instrument restricting the sale, lease, occupancy, or use of 
any such property upon the basis of race, religion, color, or national origin. 
VI. Duration. 


This instrument shall be in force and effect and the restrictions herein shall 
be enforceable against the property in the Project Area until , 


at which time said restrictions shall automatically terminate.” 


VIL. Enforcement. 
The Agency shall be a beneficiary of all the restrictions, regulations, and 
controls in this Declaration and shall be entitled to represent and act on behalf 
of the City and community in enforcing the restrictions, regulations, and 


controls provided for herein. 


VIL. Amendment. 


The provisions of this instrument may be modified or changed only by 
formal written amendment duly approved and adopted by ” 
or by any Public Authority duly designated by the governing body of the City 
to act in such capacity.’® 


™* The applicable period of time should coincide with the provision in the Urban Renewal Plan. It 
may be desirable to indicate the duration by the date of expiration rather than the length of time. 

** Indicate appropriate name of the Local Public Agency. 

*® Provision may be included in the Urban Renewal Plan that in the event that an Amendment to the 
Plan will adversely affect any property within the Project Area, the written consent of the owner of such 
property shall also be required. 





THE FEDERAL URBAN RENEWAL PROGRAM: 
A TEN-YEAR CRITIQUE 


Ricuarp H. Leacu* 


Urban renewal as a federal program began only in 1949 and has been emphasized 


only since 1954. It is important to keep these dates in mind when beginning an 


appraisal of the program. All new governmental processes require time for public 


support to be built up and public understanding gained, as well as for problems of 
operation to be worked out. Perhaps it is too soon to judge urban renewal. It 
should also be remembered that both the Congresses which have provided for federal 
assistance in urban redevelopment and the state legislatures which have passed acts 
enabling local agencies to launch urban renewal projects are, if not actually dom 
inated by rural constituencies, bound by the rural traditions and orientation of 
American political life. Because urban renewal is new and because it demands for 
the first time concentrated attention on urban areas, it has been subjected to repeated 
attack. Every extension has been resisted; and there is still a hearty opposition to 
the whole idea. Under these conditions, an objective appraisal is seldom encountered. 

Granted all this, it seems very possible that history may in the end demonstrate 
that the Housing Act of 1949,’ which launched urban renewal on its way, is the most 
significant piece of legislation placed on the federal statute books since World War 
II. Not only was federal involvement authorized in an activity which “touches 
practically every phase of the Nation’s economy,” and thus of its very life, but, what 
is more, the federal government was enlisted for the duration in the battle for “the 
elimination of substandard and other inadequate housing through the clearance of 
slums and blighted areas, and the realization as soon as feasible of the goal of a 
decent home and a suitable living environment for every American family. . . .”” 
Perhaps no one foresaw in 1949 that the battle would be such a long one, for, despite 
the federal government’s participation for ten years in the fight against it, the cancer 
of urban blight has spread since 1949. The life of urban America is still far from 
being saved. A recent analysis in Boston, for example, concluded that while 

* A.B. 1944, Colorado College; A.M. 1949, Ph.D. 1951, Princeton University: Associate Professor, 
Department of Political Science, Duke University. Author, {with Alpheus T. Mason] In Quest or Frer 
pom: AMERICAN PoxiiticaL THoucHt aNp Practice (1959); [with Redding S. Sugg, Jr.) Tue Apmin- 
ISTRATION OF INTERSTATE Compacts (1959); [with Robert H. Connery] Tue Feperat Government ano 
Metropouitan Areas (1960), which devotes considerable attention to housing and urban renewal. Con 
tributor to periodicals of articles chiefly in the field of American national and state government 

* 63 Stat. 414, 42 U.S.C. § 1450 (1958) 

* Growing Problem of Federal Housing Aid, 38 Conc. Dic. 67 (1959). This entire issue is devoted to 
the growing problem of housing and urban renewal. For an excellent survey of the over-all problem, 
see Sogg & Wertheimer, Urban Renewal: Problems of Eliminating and Preventing Urban Deterioration, 
72 Harv. L. Rev. 502 (1959). For a case study of the operation of the program in New York City, 


see Hershman et al., The How and Why of Title I, 14 Tue Recorp or tHE N.Y.C.B.A. 506 (1959). 
* Declaration of Policy, Housing Act of 1949, 63 Stat. 413, 42 U.S.C. § 1441 (1958). 
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“Boston’s urban renewal program has made discernible progress . . . the rate of 
renewal activity still is being outstripped by the rate of decay .... [Between 1950 and 
1960, it is estimated that . . . 22,000 more dwellings have fallen into the sub-standard 
category. This is nearly three times the amount of poor housing eliminated in the 
last ten years.”* What is true in Boston is true in virtually every urban area in the 
United States. What seemed to be merely a skirmish against slums has turned out 
to be a war for urban survival. Although the federal government is not fighting the 
war alone—the states, local governments, and private developers are all allied with 
her in the struggle—the federal government has come to bear an increasing responsi- 
bility for the successful outcome of the battle. In part, this is true because the costs 
of urban renewal are so great and the federal monopoly of the tax base so tight 
that effective action by the other governmental members of the team is made very 
dificult. In part, it is because postwar federal programs in urban areas—public 
housing, mortgage insurance, highway and airport construction, defense contracts 
and installations, for example—are creating unprecedented new problems for cities, 
for the solution of which the federal government cannot avoid assuming responsi- 
bility. And, in part, it is simply because two-thirds or more of the people of America 
live in the battle areas. What affects two-thirds of the nation’s population obviously 
is of intimate importance to the national government. 

For all these reasons, there can be no retreat for the federal government from its 
urban renewal objective. Although President Eisenhower has slowed the fighting 
down in pursuance of his dual concern for a balanced budget and for what he calls 
“the traditional framework of our Federal system,” even he has declared that “urban 
redevelopment [is| essential to the future vitality of our cities."* And housing legis- 
lation continues to be regarded as a major agenda item by both political parties in 
each session of Congress. Both the Executive and Legislative Branches of the Govern- 
ment recognize the critical nature of the battle and have pledged themselves to 
eventual victory. 

It is important, then, to look back over ten years of urban renewal operations and 
to judge their effectiveness, for, to employ the military analogy once more, the 
weapons at hand must be suitable for the battle objectives to be gained, or victory 
may be impossible from the outset. 

I 

As already noted, the statutory authorization for urban renewal is to be found 
chiefly in Title I of the Housing Act of 1949, as amended. It is important to note 
that the very title of the Act implies an emphasis on housing rather than on urban 
renewal. Indeed, the broader subject has been treated all along as merely an aspect 
of the narrower one. When Congress decided to act in 1949, it saw slum clearance 
as an adjunct of the housing program, and that relationship has been maintained to 


* Bosron Municipat Researcn Bureau, CHARTING THE FuTuRE oF Urnan RENEWAL iv (1959). 

* Budget Message, 1960, in Tue Bupcer or tHe Unirep States GoverNmMeNT FOR THE FiscaL Year 
ENpING June 30, 1961, at Mgo (1960). See also 106 Conc. Rec. 501 41060) 

* 68 Stat. 622, 42 U.S.C. § 1450 (10958). 
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the present day. In fact, however, urban renewal arid redevelopment is the major 
task to be accomplished; improved housing is but one aspect of the broader program. 
Urban renewal means nothing less than full community development, the creation, 
as Adlai Stevenson put it recently, of “the preconditions of a good urban life that 
could become a new model for an urbanizing world.” Unfortunately, but under- 
standably in the context of pressure politics, Congress seems to see the matter the 
other way around, so that the focus of its attention—and of appropriations as well— 
has been on housing. The pressure for homes right after the war was easy to appreci- 
ate. No cause perhaps had more ardent or more politically powerful advocates. The 
need to save urban centers from progressive blight and eventual strangulation, on the 
other hand, was complex and hard to grasp; and it lacked persuasive political force. 
Thus, the resulting emphasis in legislation on the former and not the latter was a 
natural product of the situation. Not that improved housing was not then and is not 
still important. There was indeed a mounting housing crisis after World War Il, 
and Congress properly acted to meet it. The difficulty is that in its concern to meet 
one need, it failed to understand that it was neglecting a greater one. To this day, 
urban redevelopment has not been brought to the center of the stage where it 
belongs; and it suffers from the minor role it has been assigned. 

One result of regarding urban renewal as an aspect of the housing program has 
been its emphasis on residential building and improvement. Yet residential areas 
obviously cannot be divorced from the commercial and industrial areas where the 
people shop and work. The federal program should be amended so as to demon 
strate an understanding of this basic fact and to provide for the renewal of non 
residential areas. Seen properly, urban renewal involves the whole life of the urban 
dweller; seen as a satellite of the housing program, it involves only a part of his life. 

The federal urban renewal program suffers, too, from the piecemeal way the 
housing program has been developed. Different aspects of the program have been 
handled at different times by different committees in Congress in response to 
different kinds of pressures. Over the years since 1949, statute has been piled on 
statute, amendment on amendment, until considerable expertise is needed to compre 
hend the program. Over forty changes in the law were made by the Housing Act of 
1959 alone.” The very complexity ef the legislation handicaps its effective applica- 
tion. As the mayor of Philadelphia recently testified, the law is “so full of ‘provided 
thats’ and ‘notwithstandings’ that it is a nightmare to track down just what is 
provided for.” Even the compilation of Federal Laws Authorizing Assistance to 
Urban Renewal, issued by the Housing and Home Finance Agency, is difficult and 
confusing reading. To the lay members, at least, of an Urban Redevelopment Com- 
mission, to say nothing of to interested and concerned citizens, the whole program 


* Stevenson, National Purpose: Part li, Extend Our Vision ... to All Mankind, Life, May 30, 1960, 


pp. 86, 100. 

*See Hovsinc ann Home Finance Acency, Feperst Laws Avuriorizinc Assistance ro Unpan 
Rexvewar As AMenpep Octoser 1, 1959 (1959). 

* Hearings Before the Senate Committe on Banking and Currency on the Housing Act of 1958, &sth 


Cong., 2d Sess. 293 (1959). 
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often appears to be lost in a maze of legal phraseology. Certainly one of the reasons 
the urban renewal program has been slow to catch the public imagination is because, 
so complicated has it become, it cannot be communicated easily. 

Moreover, obscure and complicated legislation aids and abets delay and red tape, 
and a universal complaint about the urban renewal program since the beginning 
has been the “detailed and cumbersome . . . procedures and requirements” which 
it involves.’° Often five to seven years have been consumed in processing an urban 
renewal application. Such delays obviously cause the loss of many opportunities to 
handle particular urban renewal problems effectively. 

The administration of the urban renewal program only makes the situation worse. 
Although the basic administrative unit is the Urban Renewal Administration, URA 
is only a child of the parent Housing and Home Finance Agency, the title of which 
again suggests an unfortunate emphasis. As if it does not trust the child, Congress 
has endowed the Administrator of the Housing and Home Finance Agency, not 
the Commissioner of the Urban Renewal Administration, with the responsibility for 
approving the Workable Programs developed by local communities under the terms 
of the act. Indeed, administration of the program is highly centralized in HHFA. 
All contacts outside of Washington must be made with regional HHFA offices, 
which are chronically understaffed. To be sure, HHFA and URA must protect the 
funds appropriated for urban renewal by determining the legal eligibility and the 
practical feasibility of project applications, and in doing so a certain amount of central 
control is demanded. Many observers feel, however, that far too much control is 
exercised. Thus, the Baltimore Urban Renewal Study Board, reporting to the Mayor 
of Baltimore in 1956, complained that “many of the delays and problems encountered 
. . . by local government agencies are due to limitations imposed both by law and 
administrators at the federal level. A comprehensive renewal program . . . is being 
hampered through unnecessary controls.”"' And the Baltimore complaint is not an 
isolated one. 

To make matters still worse, not all federal activities affecting urban renewal are 
subject either to the HHFA or the URA. The Bureau of Public Roads, the Veterans 
Administration, the Department of Defense, and the Department of Health, Educa- 
tion and Welfare all carry on activities with a direct impact on urban development, 
and the programs of a number of other federal agencies have a lesser degree of impact 
on it. 

To some extent, these failings are present in all complex governmental activities. 
Urban renewal is probably no worse off in this regard than many other federal pro- 
grams. If the fact that the problem is common to all large-scale government opera- 
tions excuses the urban renewal program to some extent, however, it must be ac- 
knowledged that the basic legislation needs to be simplified and clarified, cumber- 


some procedures need to be abolished, and lines of authority straightened out. In 
2° STAFF OF SUBCOMM. ON INTERGOVERNMENTAL ReLaTions, House CoMM. ON GOVERNMENT OPERA 


TIONS, 851TH Conc., 1st Sess., SixtH ANNUAL Report 14 (Comm. Print 1957) | 
*' Bartimore Ursan Renewar Srupy Boarp, Report ro Mayor THomas D'ALEsANpRO, Jr., 14 (1956}. 


i 
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March 1960, Commissioner David M. Walker of the Urban Renewal Administration 
announced that “Federal regulations guiding the planning and execution of urban 
renewal projects have been greatly condensed and simplified. ... We now have a 
single document of clear instructions.” “Cities engaged in Federally-aided urban 
renewal have long been asking for greater authority and corresponding responsi- 
bility,” Commissioner Walker went on. The new Urban Renewal Manual, elim- 
inating as it does “many former requirements and greatly simplifying the rest, gives 
them the freedom and responsibility they want and should have.”’* It is, of course, 
too early to tell if the revised regulations will alleviate the problem and serve to speed 
up the urban renewal process, but at the very least the fact that such a condensation 


has been made is a giant step in the right direction. 
Il 


The more important faults of the urban renewal program lie in other directions. 
First and foremost is the fact that urban renewal as a concept has so far been 
confined to the community, a concept now outdated. Thus, the section of the law 
requiring a Workable Program specifies that the program shall demonstrate that it 
deals effectively “with the problem of urban slums and blight within the com- 
munity” and that it is directed toward “the establishment and preservation of a well- 


planned community. . . 18 Loans are authorized to assist local communities to elim- 


inate slums, and the Act specifies that the “governing body of the /ocality” shall 
approve the acquisition of real property as the first step in the loan process.’* Even 
the HHFA circular describing the program is entitled “How Localities Can Develop 
a Workable Program for Urban Renewal.”"® Nowhere in the Act is a “com- 
munity” defined. And although the Administrator is admonished to “encourage the 
operations of . . . public agencies . . . on a State, or regional (within a State), or 
unified metropolitan basis,”"® no specifics are enumerated. As Quintin Johnstone 
has remarked, “Another point at which the federal urban renewal program is subject 
to criticism is in its concentration on problems and interests of central cities rather 
than on [those] of metropolitan areas, of which the central cities are merely a 


717 


part. 


Section 701 of the Housing Act of 1954 does recognize “planning problems 


resulting from increasing concentration of population in metropolitan and other 
urban areas” and authorizes planning assistance grants to statewide, metropolitan and 
regional planning agencies, which shall be used to plan for “entire urban areas having 


common or related urban development problems.”’* While the assistance thus 


** See U.S. Municipal News, March 20, 1960, p. 1. 

850 Stat. 1103, 42 U.S.C. § 1451(c) (1958). (Emphasis added.) 

** 90 Stat. 1097, 1099, 42 U.S.C. § 1452(a), (d) (1958). (Emphasis added.) 

** Emphasis added. 

*® 50 Stat. 1103, 42 U.S.C. § 1451(b) (1958). 

77 Johnstone, The Federal Urban Renewal Program, 25 U. Cus. L. Rev. 201, 351 (1958). This article 
is well worth reading in its entirety. 

* 68 Stat. 640, 72 Stat. 678, 40 US.C.A. § 461 (Supp. 1959). 
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authorized has been significant—as of December 31, 1959, ninety-four metropolitan 
areas, urban regions and special areas had been awarded planning assistance grants— 
in too many cases official planning agencies operating on the required broader basis 
are nonexistent. Thus the provision is not as meaningful as it might be. And there 
is nothing in the law to encourage the establishment of such agencies by the states. 
The crux of the matter is that urban renewal cannot properly be considered as 
affecting only a community, a neighborhood or a locality, in other words, parts 
of much larger wholes. The effects of slum clearance and urban redevelopment- 
and of conservation and rehabilitation—reach far beyond the renewal areas them- 
selves and touch the entire urban region of which they are a part. The impact of 
slums and redeveloped areas on the flight to the suburbs is manifestly a direct one. 
The economics of the whole urban complex are involved in every renewal project. 
Highway and street construction, water supply and sewerage, trafic and parking, 
mass transit, and a host of other activities must all be considered, along with urban 
renewal, as parts of a single metropolitan picture. Former Housing Administrator 
\lbert M. Cole showed his understanding of the problem in a speech in 1957:'* 


Twenty years ago we thought in terms of individuals. ... Then we recognized that 
this was too limited. ... We began to think in terms of local areas and neighborhoods. . . . 
In the Housing Act of 1954 we moved another .. . step forward. We dealt with the 
community as a whole. ... But as we top one hill and look ahead, we find an even wider 
horizon ahead of us—another hill to climb if we are to continue to progress. In these 
few years I have discovered that even the community is not the final entity that we must 
consider—that it is part of a growing and expanding urban economy which moves with 
giant strides not only into the suburbs but into the interurban stretches that no longer 
define the country and the town. Today it is in these broader terms that we must think 
and plan—the community as part of the regiou. . . . 


To date, however, the urban renewal legislation has not been altered to bring it into 
line with such advanced thinking. Just as the 1954 amendments to the original 
Housing Act raised the sights of the federal government's program from clearing 
slum pockets to working out an integrated program of community redevelopment, 


so now the program needs to be amended to permit an all-inclusive approach to the 


problem of urban decay in metropolitan areas. 

There are admittedly legal difficulties barring immediate accomplishment of this 
objective. The whole metropolitan area problem is made hard to attack by the fact 
that metropolitan areas, with the exception of the Miami area, have no corporate 
existence in the United States. Having no legal foundation, they have no over-all 
governmental organization to which federal grants can be made. If at first glance, 
however, it appears that this is a problem beyond the reach of the federal government 
and that under our federal division of powers it belongs to the states, there is, never- 
theless, much the federal government could do through its own activities and 
through its grants-in-aid programs to encourage the creation by the states of larger 
units of government to fit present and future social and economic realities in metro- 


*® Housing & Home Finance Agency Press Release, June 17. 1957 
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politan areas. The federal government might, for example, require all its grants-in- 
aid programs, housing and urban renewal among them, to be related to compre- 
hensive metropolitan plans rather than, as at present, to comprehensive community 
plans. It might amend the Workable Program concept so as to include the idea of 
regional planning. It might require as a condition precedent for federal aid that the 
local public agency be representative of the entire area rather than of a single city or 
county. There is something to be said for saving trees; there is much more to be 
said for saving the forest. fs 

Equally critical to the long-term success of urban renewal is its successful 
coordination with other urban programs of both the federal and state governments. 
It has even proved difficult in many cases to coordinate urban renewal and public 
housing projects in a single city, even though both are activities of the HHFA, for 
the law permits the public housing and redevelopment programs to be handled by 
separate local agencies and does nothing to require their coordination.” Moreover, 
the matter of timing is of crucial importance. Very few cities are able to launch 
projects under several major programs simultaneously. A city’s financial resources 
are almost always limited, and the amount of state aid available is in most cases not 
large. Thus many cities may have to forego undertaking an urban renewal project or 
beginning additional projects in order to take advantage of federal aid in other 
program areas. This has been particularly evident in connection with the highway 
program since 1956. The highway program far overshadows the urban renewal 
program both in the total amount of federal assistance to be offered and in the 


publicity with which it has been heralded. In the face of such temptation, almost 
every city faces a very hard problem indeed in achieving a balance in the allocation 
of its limited resources. “The benefits to be derived from . . . freely-flowing, con 
trolled access expressways might seem so important to a community as to tempt it 


to concentrate on highways to the exclusion or detriment of . . . urban renewal.”™ 


The necessity of making such a choice has become. only too common in recent years. 
“Coordination [would] save public funds and speed both programs.”** But such 
coordination has not yet been worked out. 

Launched independently as each federal urban program is, there is seldom any 
effective provision for coordination between them. A common headline across the 
country in the last few years has been “Delay in Expressway Site Slows Urban 
Renewal Plan.” In virtually every case, the article following the headline reveals a 
lack of coordination between the state highway department and the community with 
a projected redevelopment plan. Mayor Taft of Cincinnati illustrated the problem 
very well in recent testimony before Congress: 


*’ Sec, on this point, Epwarp C. Banrittp & Morton Grovzins, Government axp Housinc 69 
passim (1958). This book is already a classic in its field. 

7? ACTION [American Councit To Improve Our Neichsoritoops, Darron, Onio|, SUMMARY OF 
THE Mipwest Ursan Renewar Cuinic 21 (1957) 

"3 Ibid. 
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We have a new bridge coming across the Ohio, which is going to be built under the 

interstate highway program. The approaches on the Ohio side, in the middle of Cin- 
cinnati, are 60 acres, and they run through our absolutely worst slums, and they are over- 
lapping our present major redevelopment project which covers 450 acres that include the 
60 acres. There the interstate highway and the urban renewal program . . . should be 
operated as a unit in planning and acquiring property.”** 
When land is purchased for highways, whole city lots are acquired, Mayor Taft went 
on. Frequently, however, a highway uses only a portion of the land acquired, leaving 
uneven amounts of Jand on both sides of the highway. “It would make a great deal 
more sense,” the Mayor concluded, “if the urban redevelopment people bought the 
entire ground and sold back for highway purposes only the right of way.... They 
would then manage all these little odd pieces that go along the side of the high- 
way....”** Neither the urban renewal legislation nor the highway legislation makes 
any provision to accommodate so obviously wise a suggestion. 

Nor is any provision made in the highway legislation for the relocation of families 
which ‘will have to be moved to make way for the urban expressways contemplated 
by that program. To be sure, aid under section 221 of the Housing Act is available 
for persons who must be relocated because of highway or expressway construction; 
but the low maximum amounts per unit allowed by the statute do not attract many 
builders. As Mayor Richardson Dilworth of Philadelphia has pointed out, if people 
are not given adequate “help in relocating from the path of highways, this obviously 
augments the housing problems which the renewal program is trying to solve... . 
Renewal activities must be closely related to the programming of highways if we 
are to avoid, on the one hand, the creation of new blight along new highways, and 
on the other hand the chewing up of a newly renewed area to make way for a new 
highway.”*° “All of us working in urban renewal .. . are missing many a grand 
chance by not coordinating more closely our freeway and urban renewal plans,” con- 
cludes a local redevelopment official in Los Angeles.”* 

Similarly, federal activities in the field of recreation, airport construction, water 
pollution control, civil defense, to name only a few, are all allowed to operate in- 
dependently and under separate administrative auspices, without a mechanism for 
coordination. For the most effective operation of each of them, both national and 
local coordination should be required. One area in particular demands immediate 
attention. The federal government locates and enlarges its defense and military in- 
stallations in urban areas virtually oblivious of the impact of such action on the 
problem of urban redevelopment. Indeed, in the negotiations to obtain a military 
installation or to enlarge an existing one, it is common for a representative of the 
chamber of commerce and the congressman from the district concerned to be con- 


** Hearings Before the Senate Committee on Public Works on Federal Aid Highway Act of 1958, 


8sth Cong., 2d Sess. 613 (1958). 

* Ibid. 

** Hearings Before the Senate Committee on Banking and Currency on the Housing Act of 1958, 85th 
Cong., 2d Sess. 293 (1958). 

2 Claire, Urban Renewal and Transportation, 13 Trarric Q. 418 (1959). 





FeperaL ProcrRaM AND CRITIQUE 785 


sulted; but it is seldom that the city planning director or the head of the local 
urban redevelopment agency is called in. While this may not be a deliberate over- 
sight on the part of military authorities, since the local people are usually chiefly 
responsible for determining the composition of the bargaining group, the military 
authorities have done nothing to facilitate better coordination. In areas where 
military installations are projected, and metropolitan planning agencies do not exist, 
the federal government could well take the initiative in bringing together city 
planners, urban renewal directors, and other local representatives to consult on appro- 
priate locations. The problem is one of leadership, and it is in the province -of 
Washington to exercise it. 

Once again the lack of coordination among federal programs in urban areas 
is rooted in the fact that metropolitan areas lack any responsible over-all governing 
body. Thus, urban renewal is parcelled out to the redevelopment agency, expressway 
construction to the state highway department, airport construction to the airport 
authority, civil defense to the director of civil defense, and so on. Each moves in 
the direction that seems best from its limited viewpoint. Perhaps there is no answer, 
at least no easy answer, to the problem of coordination—and thus to the improve- 
ment of this aspect of urban renewal—until some headway is made in attacking the 
problem of government in metropolitan areas. Here again, however, Washington 
might lead the way. There are few signs yet that it will do so. 


III 

Better coordination of the many government programs having impact on urban 
aréas with urban renewal plans would constitute a major advance. However, the 
urban renewal program is handicapped in reaching its objectives by more than lack 
of coordination. To a large degree, the federal government's several housing and 
mortgage insurance programs work at direct cross-purposes to the urban renewal 
program. Renewal is largely a matter of the central city. It is chiefly the downtown 
slum areas which need to be renewed and redeveloped (although slums have popped 
up already in an alarming number of new suburbs). Slums are primarily multi- 
family rental residences; and the great need in a redevelopment area is for replace- 
ment housing which will accommodate the large number of people being displaced 
at a rent they can afford, and constructed in a way that will meet their emotional and 
social needs satisfactorily. The federal mortgage insurance programs, however, 
operate in almost direct opposition to these requirements. The FHA and GI pro- 
grams are far more favorable to the construction of single-family homes than to 
multifamily rental units. FHA regulations do not encourage renovation of old 
houses in run-down areas. Rather they show decided partiality to the new single- 
farnily dwelling. And since land for single-family dwellings inside the central city 
is generally limited, developers go to the suburbs and erect small houses there. The 
result of FHA emphasis is that from “every large urban center the suburbs spread 
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out and out, without shape or grace or any centered form of civic life. Many are so 
built that they are the slums of tomorrow.”*? 

Meanwhile, the would-be apartment-house builder is restricted in many ways. 
To receive federal aid, he must f'' a cost certificate; if he manages to build below 
his estimate, he is penalized by having the amount of his mortgage loan reduced 
proportionately, regardless of the value of the property. Moreover, his profit rate is 
restricted, his rents are regulated, and he must manage the building over a period of 
years to get his profit out of the enterprise. All these factors make building needed 
multifamily rental housing much less attractive to developers than suburban houses 
and explain, to some extent at least, why so much of the housing built since World 
War II has been in single-family units. 

Nor has the government’s public housing program been an adequate substitute. 
More often than not, the only recourse has been to erect a public housing project in 
an urban renewal area, but such projects are seldom satisfactory. “These vast, 
barracks-like superblocks [seem to be] designed not for people who like cities, but 
for people who have no other choice.”** Too many are cut off from city life. They 
are, to use a term frequently applied to them by their builders, “self-contained.” 
But practice belies the assertion. There is no place in most of them for the develop- 
ment of a community life to replace the very strong sense of community which was 
characteristic of a great many slum areas. “People get to feel fond of the shabby 
little drugstore on the corner, or the dusty vacart lot where the kids play stick ball.”*° 
It is hard to feel much warmth toward the sterile structures that have replaced nearly 
every feature in the neighborhood with which the people were familiar. Not sur- 
prisingly, then, in the vicinity of many of the new public housing projects “a host of 
little enterprises has sprung up . . . grocery stores with fruit out front in the street, 
discount houses covered with garish signs, pastry shops, delicatessens, a Happy Time 
Bar and Grill” and a host of other “perversities” to fill the void. 

Moreover, in serving families low on the income scale, public housing has taken 
an unnecessarily large proportion of broken families, families without a wage-earner, 
or with family heads chronically unemployed or incapacitated. “As a result, projects 
have tended to become social and economic ghettos.” Moreover, there is “an in- 
creasing tendency to locate projects in areas already occupied by nonwhite families, 
thus decreasing rather than increasing racial democracy.”™* 

All these factors lead to the conclusion that public housing projects should give 
greater consideration to the social needs of the people who are to live therein—both 


for the sake of their welfare and to assure that the broad objectives of urban renewal 

** Stevenson, National Purpose: Part Il, Extend Our Vision ... to All Mankind, Life, May 30, 1960, 
pp. 86, 99. 

** Whyte, Are Cities Un-American?, Fortune, Sept. 1957, p. 123, reprinted in Eprrors or Fortune, 
Tue Exptopinc Merropo.is 25 (1958). 

** See the editorial comment on this point in Saturday Evening Post, Feb. 14, 1959, p- 10. 

*° Whyte, supra note 28, at 44. 

® Report of a conference arranged by the Metropolitan Housing and Planning Council of Chicago and 
ACTION, Feb. 1960, quoted in Sears Urban Renewal Observer, April 1960, p. 4. On the latter 
point, see also Grey, Los Angeles: Urban Prototype, 35 Lanp Econ. 237-38 (1959). 
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will in the end have any meaning. Public housing should be more attractively de- 
signed, should look less institutional, less like jails or hospitals—efficient, clean, but a 
social vacuum. More important they should be designed in recognition of the 
sociological factors which make for successful community living; they should provide 
play space for children, meeting places for adults, and recreational facilities for senior 
citizens, out of which a sense of community can be developed. 

Emphasis on public housing for low-income groups has resulted in a failure by 
the federal government to recogmze the nearly as great needs for better housing of 
the middle-class-income groups in urban centers. Building costs and property values 
in urban centers have risen faster than the ability of many middle-class-income 
families to meet them. Yet the public housing limitations on income are too low 
for them to qualify, even if they wanted that kind of housing. The only answer 
has been either to desert the central city and join the exodus to the suburbs, or to 
continue to live in deteriorating houses in deteriorating neighborhoods. As the 
Senate Subcommittee on Housing reported in April 1960, it is now evident that the 
housing needs of families of moderate income cannot be met within the foreseeable 
future “unless new programs for this purpose are fostered by the Federal Govern- 
ment, or by States and local governments, or by all levels of government.”** In 
recognition of the problem, New York has recently created its own direct loan agency 
for rental housing to supplement the federal housing program in the middle income 
areas. Recommending the action, Otto L. Nelson, Jr., chairman of the Governor's 
Task Force on Middle Income Housing, noted that “a large number of middle- 
income families have been forced into suburban residences by lack of suitable accom- 
modation at reasonable rents . . . in close-in situations . . . this unbalance has been 
brought about in part by governmental housing policies not equally beneficial to 
all housing. The outward trek of the middle-income family has been greatly accel- 
erated by federal home mortgage programs greatly favoring the suburban single- 
family house.”* 
need in that state; there is little doubt that similar action would be beneficial in other 


The new state agency in New York is intended to meet the 


states. Once again, leadership from Washington would go far toward providing 
solutions to the problem. 

The problem is not one, however, which can be solved by the Urban Renewal 
Administration alone. The solution lies deeper than that. It must proceed from a 
recognition of the fact that urban redevelopment depends on the successful relation 
of many different programs one to the others, and that the benefits of action by one 


agency to assist urban renewal projects may be cancelled by the action of others in 


building public housing units, encouraging suburban development, building new 
expressways, or planning a new military installation. To some extent, at least, the 
more effective coordination of government programs would advance the progress of 


urban renewal. Yet even this would be to no avail if behind such a move did not 
*® Home Mortgage Credit, Report of Senate Subcommittee on Housing, 106 Conc. Rec. 7518 (1960). 
*§ ACTION Puts Cost of Total Urban Renewal at $42 Billion a Year Over Current Spending, Archi 
tectural Forum, May 1960, pp. 5, 6-7. 
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lie an understanding of urban renewal as more than merely removing inadequate 
housing, but instead as involving every aspect of urban life. 

Perhaps the Achilles’ heel of urban renewal** will turn out to be the relocation 
of the residents of areas to be renewed. In New York City alone, as many as 500,000 
families—over one fifth of the city’s population—will probably be uprooted as urban 
renewal needs are met in the next fifteen years. Such massive turnover in popula- 
tion has obvious implications for every facet of community life. Some relocation is 
temporary only. Slums must be torn down before replacement housing can be built. 
In the meantime, the people who are removed from the site must be housed. More 
often, relocation is permanent. Although statistics are not easily available, it appears 
that about a third of the people displaced from renewal areas leave those areas 
altogether. A movement of that proportion amounts in many cases to mass migrta- 
tion. Unfortunately, however, relocation has too often been treated as a minor 
problem of secondary importance. It is often handled by a separate agency rather 
than being coordinated with the urban renewal program. In Boston, in the New 
York Streets project, the relocation office was established just four weeks prior to the 
taking of property. “This left too short a period for the staff to become acquainted 
with the residents and their relocation problems,” the Boston Municipal Research 
Bureau concluded, in a study of the project.*° The same kind of thing has hap- 
pened elsewhere. The federal government could do a great deal toward eliminating 
the neglect of relocation on the local level if it would spell out in greater detail, and 
put teeth into, its requirement that a workable program should include a demonstra- 
tion that families displaced by urban renewal and other governmental activities will 
be adequately rehoused. Relocation handling should be regularized and not be per- 
mitted to rest with the developer, as it does in New York City. Nor should the mere 
requirement of the statute that displaced people be moved to decent, safe, and sani- 
tary housing be accepted as enough. Too often, relocation results in fact in moving 
from one substandard housing area to another. The present federal grant of $200 
to individual family units and $3000 to businesses to aid in relocation is not enough 
in many cases to make a real difference. The whoie relocation problem is one which 
has been neglected aud seriously needs attention. Until it and the related problem 
of providing the type of housing actually needed in renewal areas are solved, the 
objectives of urban renewal will be frustrated. 

IV 

Certainly one of the major problems of the urban renewal program arises out of 
the fact that while the declared purpose of the program—to provide decent housing 
and a suitable living environment for all American citizens—is a long-term goal, 
appropriations have been made on a short-term basis. In the light of the estimates 
made earlier this year by ACTION that a grand total of $100 billion a year should 


**The phrase used in a review of J. ANTHONY Panucn, ReLocation 1n New York City (1959), 


in 51 PLANNING BooxsHELF 3 (1960). 
** Bosron Municipal Research Bureau, CHARTING THE Future oF Ursan RENEWAL 12 (1959). 
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be spent on urban renewal for the next ten years if the spread of urban blight is to 
be halted and overcome,** as well as of the survey recently conducted by the Ameri- 
can Municipal Association and the United States Conferences of Mayors, which 
showed an estimated need of a total of $3,617.9 million in federal grants for urban 
renewal between now and 1970, it is obvious that the battle has only been begun. 
The same figures make it clear that there can be no cut-off date imposed on the 


program if it is to accomplish its objectives. 

Successful planning of so massive a program as urban renewal cannot take place 
in fits and starts. Officials of local communities believe it is imperative, Senator 
John Sparkman reported, “that the Federal government be committed to a con- 
tinuous and adequate urban renewal program to assure the local communities of 


” Of course, lack of continuity plagues 


Federal support as local plans are developed.”* 
all government programs. One need only cite defense planning to illustrate the 
point. Continuity of action is a problem across the board in government, and it may 
well be a problem which defies solution. Even so, a great deal of unnecessary un- 
certainty and confusion has resulted in the urban renewal program from the two- and 
three-year authorizations Congress has seen fit to grant. Putting the program on a 
longer-term basis would remove many of the hardships of planning and would 
facilitate the operation of the program. 

More important, perhaps, is the size of the federal contribution to the program. 
Federal resources are not without limit, and there is general agreement that both 
taxes and borrowing are already at uncomfortably high levels. On the other hand, 
in the latest federal budget, only 0.2 per cent of the proposed expenditures were for 
urban renewal. President Eisenhower has insisted throughout his administration 
that the federal portion should not be increased. Indeed, his vetoes of the housing 
bills have been largely on the grounds of overexpenditure. It is his contention that 
“nothing is really solved,’indeed [that] ruinous tendencies are set in motion, by 
yielding to the deceptive bait of the ‘easy’ Federal tax dollar."** And the President 
has a valid point. But it is a truism that the automobile has depopulated the central 
cities and permitted both industry and upper-income families to migrate to the 
suburbs, taking with them a large part of the possible tax base. If the cities could 
develop a practical means of taxing suburban residents and industries who never- 
theless receive benefits from their nearness to the central city, reliance on such a tax 
would no doubt be preferable to federal taxes and federal grants. But no such 
practical means have been developed. And few states are able to offer much help. 
The matter boils down very quickly to the fact that, if anything like the proper kind 


** ACTION Puts Cost of Total Urban Renewal at $42 Billion a Year Over Current Spending, Archi- 
tectural Forum, May 1960, p. 5. 

** Senate Comm. on Banking and Currency, Housing Act of 1959, Sen. Rep. No. 41, 86th Cong., 1st 
Sess. (1959). See also pro and con discussion, Should Federal Urban Renewal and Public Housing 
Programs Be Substantially Increased?, 39 Conc. Dic. 76 (1959). 

** State of the Union, Address of the President of the United States, 106 Conc, Rec. 139 (1960). 
See also H.R. Doc. No. 241, 86th Cong., 2d Sess. (1960). 
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of action is to be taken, the federal government must support it. It is not a matter 
of choice; it is a matter of necessity. 

The need for continued and increased federal aid becomes even clearer when 
present commitments are examined. President Eisenhower reported in his Budget 
Message on January 18, 1960, that while planning had been initiated on 647 projects 
in 385 communities, only 26 urban renewal projects had been completed and that 
only an additional 355 projects for which federal funds had been obligated were 
under way. Sixty-five more projects, the President reported, would be completed by 
the end of 1961, and 155 additional projects would be gotten under way.** There is 
thus a considerable gap already between the number of programs planned and those 
actually under way. And the gap has widened since January 1, 1960. On March 1, 
HHFA reported that 115 additional applications for projects had been approved since 
the last reporting date. Even in New York City, where the need is possibly the 
greatest, the urban renewal program is essentially only in the planning stage and 
cannot be expected to move beyond the pilot project stage for several years. 

In reality, therefore, urban renewal up to the present has been largely confined to 
planning. If plans are to move off paper and be converted into concrete, the federal 
government must honor its commitments. However, it must do more, for projects 
in many urban areas badly in need of renewal have not yet been planned. Not only 
is there a backlog of approved plans to be converted into action; there is still a vast 
reservoir of need to be recognized and reduced to workable programs. The federal 


government, having launched the program, cannot in justice withdraw until its 
objectives have been met. Only the federal government has the resources to make 


fulfillment of those objectives a reality. 


V 


Perhaps the most serious weakness of the urban renewal program has been that 
it was set to work, and has operated since, in a vacuum. From the beginning, it has 
been marked by a lack of emphasis on research. Very little is known either about 
the effectiveness of its procedures or about the validity of its goals. In the last ten 
years, some good private research has been done in the field, and the literature about 
urban renewal is by now quite respectable.*” But little attempt has been made to 
apply what has been discovered to on-going programs. Neither the HHFA nor the 
URA has a research function. URA does make grants to state and local public 
agencies for developing, testing, and reporting on improved techniques for preventing 
slums and eliminating urban blight; and it provides an urban renewal service to assist - 
localities in preparing plans and programs. However, it does not claim to be a 
research agency itself. The Senate Subcommittee on Housing has recommended 


** 106 Conca. Rec. 591 (1960). 
*° See appropriate headings in MetRopourraNn Communities: A BrstiocrapHy (1956); and Merro- 


POLITAN ComMuniTigs: A BistiocRaPHy, SUPPLEMENT 1955-57 (1960). 
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the establishment of a research program within HHFA, and that recommendation 
should be acted upon.** 

Thus, no one is sure what really is the impact of urban renewal projects on the 
over-all development of the cities in which they are located—to say nothing of the 
nature of their impact on surrounding metropolitan areas. Despite large federal 
expenditures over the last ten years and a great deal of organization and activity, no 
one is sure whether in the long run the result will be good or bad. The millions of 
dollars being spent for redevelopment are setting the pattern of metropolitan com- 
munities for years to come; yet the pattern may turn out to be far from ideal. Con- 
ducted, as the .urban renewal program is, without necessary correlation with other 
federal programs in urban areas, it is entirely possible that the end product may be 
no improvement at all. The tragic thing is that no one seems concerned about 
finding the answer. The assumption in the program—and the assumption of this 
author—is that urban renewal is justified and necessary. That assumption should 
be tested. The present dearth of empirical data and the lack of adequate working 
concepts must be overcome. This is perhaps the most important step that should be 
taken. 

The difficulty is that that step will probably not be taken, nor will any of the 
other recommendations made here and elsewhere be put to the test, without effective 
leadership. There is a pressing need in Washington for real leadership in urban 
renewal. Congress has provided the tools; the Administration has dragged its feet. 
President Eisenhower’s interest in urban renewal is polite only, and those who have 
served him in the HHFA and URA have perforce reflected his lack of warmth. 
Thus, Mayor Leo P. Carlin of Newark, N. J., after meeting for over two hours with 
HHFA Administrator Norman P. Mason, commented: “We don’t feel their hearts 
and souls are in the [urban renewal] program. We are trying to educate them to 
go all out... .”** Mayor Carlin’s feeling has a firm basis in fact. It does 
not suffice to argue that initiative must be left with localities, that “we must, if we 
value our historic freedoms, keep within the traditional framework of our Federal 
system with powers divided between the national and State governments,” as Presi- 
dent Eisenhower declared in his 1960 State of the Union Address.** The fact is that 
urban blight is no longer a local problem. Washington has simply failed to wake 
up to the fact that this is no longer an agricultural country, but one composed 
chiefly of urban dwellers. The condition of the cities, in which the majority of 
American citizens work, live, and produce the bulk of the nation’s economic wealth, 
is of grave and immediate concern to the federal government. The question of 
federalism and the distribution of powers between the nation and the states is really 
beside the point. Indeed, the point is that facts have made the theory irrelevant. 


** Home Mortgage Credit, Report of the Senate Subcommittee on Housing, 106 Cone. Rec. 7518-20 
(1960). See also S. 3379, A Bill to Establish an Annual or Biannual National Housing Goal, 86th Cong., 
2d Sess. (1959), submitted by Senator John J. Sparkman of Alabama, April 18, 1960. 

*® Quoted in 106 Conc. Rec. A2720 (1960). 

** 106 Conc. Rec. 139 (1960). 
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The only issue today is whether the process of decay will be allowed to spread until 
any action is too late, or whether the federal government will accept its clear responsi- 


bility and act to make the objectives of the Housing Act of 1949 a reality. Only a 
determined leadership, based on an understanding of the real nature of urban 
renewal and of the defects of the present program, can translate those objectives into 
fact. 





STATE AND LOCAL INCENTIVES AND 
TECHNIQUES FOR URBAN RENEWAL 


WuuiaM L. SLayton* 


State and local incentives and techniques for urban renewal fall under three basic 
categories. The first is state enabling legislation granting municipalities the authority 
to utilize the property tax in some special way to assist urban renewal activities. 
The second general category covers state financial and technical assistance to munici- 
palitics. A few states have adopted such measures, but they are not widespread. The 
third general category relates to municipalities only. It covers the activities under- 
taken by a municipality under its own authority to assist urban renewal. This is 
the area where the greatest assistance to the program can take place; and it is also the 
area where urban renewal has met its greatest impediment. 


I 


Use or Property Tax 


A. Tax Abatement 

In the 1930's and 1940's, many states adopted laws generally entitled “Limited 
Dividend Housing Corporation Law.”' The purpose of these laws was to en- 
courage private developers to undertake slum clearance activities and produce 
housing for low- or moderate-income families. Incentives offered were two: tax 
abatement and the power of emineni domain. In these early days, the only effective 
program for slum clearance was public housing, and these laws were passed to add 
an additional tool to the slum clearance program. At this time there was no federal 
aid program assisting cities financially so that the, cost of the land could be written 
down to its new, reuse value. Tax abatement, therefore, provided the same financial 
incentive as does the “write down” under the present federal program. 

With these incentives, of course, went limitations and controls. Dividends were 
limited (usually to six per cent of the value of the stock), rents were frequently 
controlled, and the project had to be reviewed and approved by a local and/or state 
board. 

When these laws were passed, it was hoped that insurance companies would make 
considerable use of them, and additional legislation was passed permitting insurance 


* A.B. 1940, M.A. 1943, University of Chicago. Urban Renewal Consultant. Partner, I. M. Pei and 
Associates. Recipient of Ford Foundation Grant for the study of Urban Renewal. Former Vice Presi- 
dent, Webb & Knapp, Inc.; former Associate Director, Urban Redevelopment Study; former Assistant 
Director, National Association of Housing and Redevelopment Officials. Author, Tue Furure or Crries 
AND Urpan Repevesopment (1951), Urnsan Repevecopment Prosiems anp Practices (1951). Con- 
tributor to periodica's of articles on urban renewal. 

* For a tabulation uf the twenty-two states with such legislation, see Gazzolo, The States in Housing 
and Urban Renewal, Boox or THE States 421 (1959) 
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companies to invest in direct ownership and management of rental housing projects. 
These laws seemed particularly appropriate, for insurance companies, as investors, 
do not demand a high rate of return on their capital; and with the incentive of tax 
abatement, it was felt they would be able to achieve the return allowed by the law. 

The tax abatement features in these laws vary among the states, but the most 
general provision is a freezing of the taxes or the assessment at the amount prior to 
the undertaking of the project. This freeze continues for a specified number of years. 
In other instances, the taxes are based on a percentage of the normal assessment, 
and this lower assessment continues for a specified number of years. For example, 
the Missouri law* taxes only the land for the first ten years and only at its assessed 
value prior to development. For the next fifteen years, the land and improvements 
are taxed at “fifty percent of the true value of such real property.” In New York® 
the property is assessed at fifty per cent of what would be its normal valuation, and 
the lower assessment may continue for a maximum of thirty years. 

Although tax abatement came into the picture via the limited dividend housing 
laws, it gradually crept into redevelopment as well. State redevelopment laws 
provide for limited dividend redevelopment corporations and establish limitations 
on earnings in addition to granting tax abatement and the power of eminent domain. 

In nearly all instances, these limited dividend corporation laws provide for the 
power of eminent domain to permit the assembly of sites. Usually it is granted 
directly to the limited dividend corporation, but in some instances the city exercises 
the authority and turns the property over to the corporation after being reimbursed 
in full for its costs. 

The early laws did not produce the activity hopefully anticipated by the:r sponsors. 
The incentives were not generally sufficient to induce many insurance companies 
or private developers to undertake such projects. There have been a few notable 
projects, of which Stuyvesant Town, built by Metropolitan Life Insurance Company, 
is perhaps the best known. Another successful early project erected under such a 
law is Quality Hill in Kansas City, Missouri, built by Lewis Kitchen. 

The Missouri law is one of the few where the tax abatement feature is granted 
to any redevelopment project and not limited to a housing project. This has gen- 
erated some nonhousing activity under the law, particularly in St. Louis. The 
Conduit Industrial Redevelopment Corporation undertook a 230-acre redevelopment 
project in 1955. The company has exercised the power of eminent domain to acquire 
some of the parcels; but the condemnation has been contested and the suits are now 
pending in the Circuit Court of St. Louis. Another area in St. Louis has also been 
declared a redevelopment area under this law. Involving some seventy-seven acres, 
it will be used for a baseball and football stadium, parking, motel, and other com- 
mercial uses. 

However, it is not only nonhousing projects that have been instigated under the 


*®Mo. ANN. Stat. § 353-110 (1952). This law applies to St. Louis and Kansas City only. 
* N.Y. Pus. Hovustnc Law § 320. 
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Missouri law. In fact, Missouri is an exception to the statement that these laws 
have not produced the activity anticipated by their sponsors. Lewis Kitchen, who 
seems to monopolize this redevelopment process, has completed construction of 
Quality Hill Towers, a housing project adjacent to his original Quality Hill, which 
was built in 1950. In addition, he has been successful in having St. Louis select 
him as the redeveloper under this law of a large area overlooking Jefferson Memorial 
Park to be used for rental housing with some commercial activities. 

One feature of the Missouri law that may be partially responsible for the activity 
it has generated is its more generous limitation on return. Most limited dividend 
laws restrict the return to six per cent of the value of the stock or investment. The 
Missouri law, however, establishes a limit of eight per cent on the total cost of 
the project, including land. These net earnings are determined by deducting from 
gross income the costs of maintenance and operation, taxes, assessments, insurance 
premiums, and “an annual amount sufficient to amortize the cost of the entire project 
at the end of the period.” This period is not te exceed sixty years. 

St. Louis and Kansas City have a different policy in applying this tax abatement 
feature for those projects that come under Title I of the federal law and which, 
therefore, are entitled to‘ write-down. St. Louis has the policy of granting both 
write-down and tax abatement. Kansas City takes the position that these are 
alternate methods and the redeveloper may choose which method he prefers. Kansas 
City will in some cases, however, allow a redeveloper to take advantage of tax abate- 
ment when he has acquired the property via the write-down method if he can show 
that tax abatement is necessary in order to carry out the project. This would be the 
case when it is necessary to achieve low rents. Kansas City has made one exception 
to its general rule. 

The Kansas City projects have been or will be financed under FHA, which takes 
the position that the savings in taxes must be used to reduce rents or pay off the 
mortgage more rapidly. In one instance, the developer has applied fifty per cent of 
the savings to reduce rents and fifty per cent for advanced amortization of the 
mortgage. 

Wisconsin is one other state where there has been sore activity under the limited 
dividend law.* In 1948 a proposal was made to redevelop a city area under its pro- 
visions; but it failed to receive the sanction of the city. More recently, in 1959, a 
proposal was advanced to undertake a development in the downtown area. In this 
instance, however, the city council approved the project, and it is now underway. 
The Wisconsin law, like the Missouri law, does not limit the use of the limited 
dividend operation to housing projects. Commercial and industrial projects may also 
be undertaken. 

The theory behind the tax abatement feature and the granting of eminent domain 
authority to limited dividend corporations is fairly clear. With no funds available 
to write down the cost of the land to a point where it would be financially feasible 

“Ws. Stat. §§ 66.405-425 (1957). 
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for private builders to undertake redevelopment projects, some financial means had 
to be employed, a means that did not require the appropriation of money by the 
municipality. The tax abatement feature in this sense does not cost the municipality 
any money since its income from the property is at least as great after redevelopment 
as before redevelopment. If the area were not redeveloped, the income from taxes 
would not be increased. If a guarantee of no increase in taxes for a stated period of 
years gets the area redeveloped, the city will be ahead in the long run. A slum area 
will be redeveloped, and eventually the area will pay taxes to the city in a much 
greater amount than was paid by the area previously. 

Where the city has no money to cover the write-down and where there is no 
federal grant to pay for two-thirds of it, this reasoning is logical. There is a ques- 
tion, however, as to whether the city is really shortchanging itself if it uses the tax 
abatement method rather than using write-down. It has been claimed that the cost 
to the City of New York in granting abatement to Metropolitan Life for Stuyvesant 
Town will exceed the cost of the land, and that New York would have been 
better off had it bought the land and given it to Metropolitan. This analysis is also 
borne out by another project where the savings in taxes to the deyeloper will amount 
to $350,000 and the cost of the land to the developer was but $155,000. It is also 
apparent that the tax abatement feature, unless it runs for many, many years, cannot 
attract developers to costly blighted areas. The land cost cannot be excessive, for it 
would then require a considerable cash outlay by the developer and his mortgage 
would be considerably less than the cost of the improvements plus the cost of the land. 
This result obviously concerns the speculative builder to a much greater extent than 
it does an insurance company. 

When money is available from the federal government to cover two-thirds of the 
write-down cost, it would seem wiser for a city to follow the write-down method, 
rather than the tax abatement method, in undertaking redevelopment projects. 
The cost of the project under the former is clearly indicated. The subsidy the city 
must advance in order to make the project economically feasible is known by all. 
Cost and benefit can be clearly related. 

In the case of the tax abatement method, however, the subsidy being granted is 
really hidden, even though it can be estimated fairly well. But it is not looked upon 
as a cost; it is often regarded as of no cost to the city. Thus, the relation of cost and 
benefit is not apparent. If the tax gimmick is, in effect, to be used to finance the city’s 
share of undertaking a redevelopment project, there are much more suitable devices 
for achieving the same result. 

There is, however, one area where the tax abatement feature seems acceptable. 
Where it is a matter of public policy to obtain as low rents as possible in a private 
housing development and not at the same time sacrifice quality or aesthetics, then the 
tax abatement feature, when coupled with the write-down, can provide a subsidy to 
the tenants of such a project. In the event such a subsidy is granted, it would seem 


only sensible to require some degree of control over the rents to be charged. The 
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limitation of earnings, a provision already in the law, is perhaps the simplest and 
most direct means of exercising this control. 
Nonetheless, even in the case where the city wishes to subsidize rents, it would 


still seem a wiser public policy to administer such a subsidy in direct and open 


fashion, perhaps limiting the subsidy to those most in need, and not making it a 
hidden subsidy, unnoticed and, therefore, frequently ignored as a factor in deter- 
mining public policy. 

B. Special Tax Levies 


Several states have passed legislation permitting municipalities to levy a special 
tax for redevelopment purposes. The reason for such legislation is frequently to 
permit the city to exceed the tax rate ceiling established elsewhere. In all cases these 
levies must be approved by the governing body of the city, and the amount of the 
levy is based upon a budget submitted by the redevelopment agency. It is nothing 
more than an appropriation except that it has somewhat greater visibility because 
it is labeled a special levy for urban redevelopment. 

The Minnesota law’ permits redevelopment authorities to levy a special redevelop- 
ment tax not to exceed ten cents on each $100 of taxable valuation. In Minneapolis 
this tax has been levied continuously since the redevelopment program was organized 
in 1947. The funds have been used to pay the local costs of financing redevelopment 
projects. The redevelopment authority has also used these funds to finance planning 
expenditures. 

Michigan permits a similar tax levy,° and Hamtramck is applying a one mill levy 
for redevelopment. Nebraska also permits such a special tax.’ Indiana’s* provision 
is almost exactly like Minnesota’s. Indianapolis has been levying such a tax since 
1946, levying the full rate of one mill for the first two years. The city’s total income 
from this tax through 1959 was nearly three and a half million dollars. Indianapolis 
has never availed itself of federal funds because of Indiana's strong feelings against 
accepting federal aid. 

These levies do have the advantage of giving redevelopment a somewhat higher 
status in seeking a share of tax revenue; and they also have the advantage of being 
cumulative, thus permitting the redevelopment agency to accumulate funds for future 
projects. So long as the redevelopment agency is required to submit budgets to 
support the amount of the levy requested, no violence is done to the basic fiscal 
principle that the governing body must make the final decision on the distribution 
of available revenue among competing municipal demands. Certainly, these laws 
have made it possible for some cities to go ahead with redevelopment where obtaining 
appropriations of like amounts might have been much more difficult. 

® Minn. Stat. ANN. § 462.545 (Supp. 1959). ‘ 

*Micn. Star. §§ 5.3507(3), 5.3526(3) (1957). 


* Nes. Rev. Stat. § 19-2640 (Supp. 1957). 
*Inp. ANN. Stat. § 48-8562d (Supp. 1960) 
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C. Redevelopment Revenue Bonds 


California has a constitutional amendment and has passed enabling legislation 
permitting cities to issue tax allocation bonds secured by only the increased tax 
revenues from a redevelopment project.* Receipts from the sale of these bonds are 
used by the city to meet its one-third share of the cost of the project. Specifically the 
law provides that the taxes collected from property in a redevelopment area on which 
tax allocation bonds have been issued be distributed as follows: The taxes derived by 
applying the tax rate to the assessed valuation of the property prior to its redevelop- 
ment is distributed to the various local taxing bodies in the usual manner. The 
balance of the tax receipts is segregated in a special fund which is used to retire, 
and pay interest on, the tax allocation bonds. 

Sacramento is the first California city to utilize this provision, and Sacramento’s 
pioneering was successful. In August 1956 it sold a two million dollar bond issue on 
its Capitol Mall project at a rate of 4.4983, a rate from one to one and a half per 
cent higher than the rate for Sacramento’s general obligation bonds, but considerably 
less than most improvement district bonds. This bond issue was of particular 
importance to Sacramento because of the failure of the voters to approve previous 
general obligation bond issues. California requires that such bonds receive a two- 
thirds vote. Sacramento’s vote was not up to two-thirds, but it was over one-half. 
No referendum is required for these revenue bonds. Minnesota’® has a similar pro- 
vision, but it has not been used. Nor has any other California city yet made use 
of this provision, although Los Angeles at least intends doing so. 

The segregation of tax revenues for specific purposes—highways, parks, schools, 
redevelopment, and the like—is generally frowned upon by students of public finance. 
Such action removes from the governing body the freedom to weigh the demands 
for funds. Segregated tax revenues assure expenditures for certain items when the 
city council may feel that the need is greater elsewhere; this policy removes a par- 
ticular function from measurement against the needs of other functions. 

In this instance, however, the argument does not apply. The decision of the 
governing body is whether to appropriate money from current funds to undertake 
the project, or whether to issue bonds to pay for its share of the cost. The fact that 
the bonds are to be supported by increased revenues from the project does not alter 
the basic decision. General obligation bonds could be retired the same way; and 
so this is not an instance where the segregation of tax revenues for special purposes 
applies. 

This does not mean, however, that it is always advisable to issue tax allocation 
bonds to finance redevelopment projects. It is a useful procedure where other 
methods cannot be used and does no violence to the principle of nonsegregation of 


* Cat. Const. amend. XIII, § 19; Cat. HeartH & Sarety Cone § 33950. Nevada has incorporated 
the entire California Community Redevelopment Law in its statutes and so includes the tax allocation 
bond provision. Nev. Rev. Strat. § 279, 676 (1957). 

2° Minn. Strat. ANN. § 462.545 (Supp. 1959). 
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tax revenues. But it is not so advantageous a method as issuing general obligation 
bonds. 

General obligation bonds can be sold at a lesser interest rate than revenue or tax 
allocation bonds, and this interest can be a sizable item. The same argument can be 
used in selling general obligation bonds to the voters as is used in selling the tax 
allocation bonds to the purchasers. It makes no difference whether the increased 
taxes are placed in a separate fund or whether they are commingled with other 
general revenues. In either case, it can be demonstrated that the amount of the 
increased taxes will pay off the bonds in a stated number of years—fewer years for 
general obligation bonds; more years for tax allocation bonds, since the interest rate 
is greater. : 

Revenue bonds or tax allocation bonds for financing the locality’s share of net 
project cost should be employed only when it is impossible to use general obligation 
bonds, assuming that bonds will be used in any case to finance the city’s share, The 
only two instances where it would seem advisable to use these bonds rather than 
general obligation bonds are: (1) when the city has reached its bonded indebtedness 
limit; or (2) when bond issue referenda are unsuccessful. Revenue bonds are gen- 
erally exempt from both of these limitations and thus can be employed when these 


limitations stand in the way. 


D. Tax Concessions for Property Improvement 


Recently there has been an increasing emphasis on the proposal that the property 
tax be used as a device to encourage the property owner to rehabilitate his property 
and thus accelerate the urban renewal program, where rehabilitation is one of the 
objectives. The proposal usually takes the form of freezing the existing assessment if 
the property is improved—ze., the new improvements will not be assessed. 

The argument supporting this proposition is based on the idea that the property- 
owner is being penalized when in fact he should be rewarded. When a property- 
owner improves his property, its value is increased; and consequently so is the 
assessment. The increased assessment increases the property tax; and, so goes the 
argument, the property-owner is discouraged from spending money on improve- 
ments. Conversely, the argument runs, if the property-owner does not have his 
assessment increased, he will be encouraged to fix up his property. 

This proposal is a misuse of the taxing power and is also discriminatory. It grants 
no tax relief to the property-owner who maintains his property and benefits the 
property-owner who has allowed his property to deteriorate. It also violates the 
basic principle of the property tax; namely, that the incidence of the tax should be 
based upon the value of the property owned. It is also a hidden subsidy in that 
it seemingly encourages action without cost to the city. In fact, it is both a cost to 
the city and a cost, in terms of increased load, to the property-owners who have 
consistently maintained their property. 

Also, it is not at all certain that an increase in assessment because of property 
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improvement is a deterrent to improvement. There is always a vocal group of 
property-owners who proclaim the inequity of an increased assessment, but this vocal 


group is not necessarily a majority. No one, of course, wishes to pay higher taxes; 
those who must pay often have a tendency to see injustices in an increase. But, 
the possibility of an increased assessment because of improvements to one’s property 
is not necessarily a deterrent from making improvements. 

For the property-owner who rents his property, the failure to increase the assess- 
ment is clearly a windfall. He will, of necessity, increase his rents to cover the value 
of his improvements; and if income is any measure of value, he should logically pay 
taxes commensurate with owners of property of similar value. 

If it is the policy of the city to subsidize owners to improve their property, it 
would seem a much wiser course for the city to grant a direct subsidy to such Owners 
to encourage them to do so. Actually, under FHA’s financing provisions relating 
to urban renewal areas, the intent of the legislation is to encourage property-owners 
to undertake improvements by granting them more favorable financing terms than 
they could obtain elsewhere. The fact that the administration of these FHA pro- 
visions has not produced the desired results does not detract from the use of this 
method as the carrot rather than the freezing of assessments. 

E, Summary 

In all these instances except the special tax levy—tax abatement, segregation of 
increased tax revenues, freezing of assessments to property-owners—the purpose is 
the same—namely, the creation of a device that will make the cost of undertaking 
urban -renewal painless or at least less painful than the usual means of meeting 
municipal costs. The special tax levy is a straightforward means of meeting the 
cost of the program so long as it is reviewed by the governing body and its demands 
weighed against other municipal needs. 

Of the other devices, the segregation of tax revenues for tax allocation bonds is 
also a straightforward method of raising revenue for the program. It does not run 
afoul of the principle that tax revenues should not be segregated—even though on the 
surface it appears to do so. It is merely an alternative to annual appropriations to 
meet the cost, or a substitute for general obligation bonds where they are not possible 
because of debt limitation or special referenda requirements. State legislation author- 
izing cities to use such a device should be adopted by many more states. This is an 
area where the states can be of considerable help. 

Tax abatement to the redeveloper is another matter. Its purpose is the same as 
the use of tax allocation bonds; the increased revenue from the project is used to pay 
the public costs in carrying out the project. Where tax allocation bonds are used, the 
cost is clearly stated and the method of payment is in the open. In the case of 
tax abatement to the redeveloper, the increased tax revenue from the project is, in 
effect, returned to the developer as a™substitute for the write-down. There is no 
measure between write-down and tax savings, as there is where tax allocation bonds 
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are used; and yet it is the same source of income that is being employed to meet 
municipal costs. 

A basic principle where subsidy is being employed is that its amount should 
be clearly determinable and that the recipient should be clearly identifiable. In tax 
abatement, the amount of the subsidy is not clearly determinable, even though one 
can compute the tax for the number of abatement years. The effect of an annual 
reduction in operating expenses has a much different effect than does the reduction 
in the price of the land. 

In tax abatement the recipient of the subsidy also is not clearly identifiable; it 
appears to be the redeveloper, but is not. Where write-down is used, the subsidy is 
not to the redeveloper; it is to the city for its past errors and for its faith in the 
future. The redeveloper pays the fair reuse value of the land. The tax abatement 
principle is but a substitute for the write-down; the subsidy again is not to the 
redeveloper, but to the city. However, because the amount of the subsidy is not 
easily determinable, one is not sure whether the redeveloper is in fact receiving a 
subsidy he would not receive were he to acquire the land through the write-down 
method. 

And finally, where it is a question of choice as between write-down and tax 
abatement, clearly it is to the city’s advantage to use write-down, for the cost 
to the city if it goes the federal route will be but one-third of the project cost. In this 
same vein, it is also clear that a redeveloper will not employ the tax abatement 
method unless the benefit is as great as would be the benefit if the land were to be 
purchased at its fair reuse value. 

The only cases where it would seem desirable to employ the tax abatement 
method are: (1) where because of no enabling legislation opportunity is lacking to 
use the write-down approach; and (2) where it is to be used as an additional in-. 
centive to produce lower rents in the first several years of the project. Tax abate 
ment is a tool that must be used carefully if the city is not to be hurt. 

Assessment concessions to homeowners to encourage property improvement re- 
quire no additional comment. They are a misuse of the taxing power and are dis- 
criminatory. They should not be used. 

In this particular area, therefore, the idea of the special levy is an acceptable and 
often a helpful means of financing urban renewal. The use of tax allocation bonds 
is also a useful device where other means of financing fail; it is an additional tool 
that the states should give their municipalities. 


Il 
Strate ASSISTANCE 


Several states have recognized the great demands upon localities for funds to 
undertake urban renewal projects and as a consequence have appropriated funds 


to assist their cities in meeting local urban renewal costs. These funds are dis- 
tributed through a state board which in many cases is also organized to provide 
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technical assistance. The states where funds have been appropriated for the purpose 
of providing financial assistance for urban renewal are Connecticut, Illinois, New 
York, and Pennsylvania. 

A. Connecticut 

In 1958, Connecticut enacted two laws authorizing grants to municipalities for 
urban renewal projects. One act authorized a $10,000,000 bond issue to finance direct 
grants for urban redevelopment projects.’ Grants are made for specific renewal 
projects that have received federal approval for financial assistance, and the amount 
of the grant is equal to half of the locality’s one-third share. The program is ad- 
ministered by the Connecticut Development Commission, which has established rules 
and regulations for approval of projects and distribution of the funds. Nearly all 
of the money has been authorized for specific renewal projects. 

The second piece of legislation enacted by Connecticut is concerned with industrial 
and commercial ren¢wal projects ineligible for federal assistance.!* A bond issue of 
$5,000,000 was authgrized to finance this program, and it, too, is administered by the 
Connecticut Development Commission. The legislation was enacted at a time when 
little federal money was available for such projects. The federal legislation in 1959, 
however, increased the amount of grant money and eased the regulations. This has 
reduced the demand for state funds, for which the terms are not as favorable as 
under the federal legislation. 

Under ‘‘onnecticut’s nonresidential redevelopment legislation, a project must 
be ineligible for federal aid before it is eligible for state aid, and this ineligibility 
must be demonstrated by submitting a final project report to the federal government. 
If the project is ineligible for federal aid, the state will pay half the cost of under- 
taking the project and will advance funds equal to seventy-five per cent of the 
planning costs. There is no provision for a temporary loan as there is under the 
federal law, so the municipality must raise its own funds for the purchase of the 
land. These provisions have generally discouraged much participation by Con- 
necticut municipalities. New Haven and Hartford, however, each have one project 
underway under this law. 

Connecticut has a third law which is related to urban renewal although it does 
not provide direct assistance to urban renewal projects. This law provides financial 
assistance to cities to assist them in preparing a capital improvement program.'* 
Under this program, which is also administered by the Connecticut Development 
Commission, the state agrees to pay half of the cost, up to $3,000. 


B. Illinois 


In 1947, Illinois adopted legislation authorizing grants to land clearance commis- 
sions for urban redevelopment projects.’* The legislature appropriated $10,000,000 

21 Conn. Gen. Strat. Rev. § 8-152 (1958). 

191d. § 8-157 (1958). 


19 Id. §§ 8-161, 162 (1958). 
*Iir. Ann. Star. ch. 67%, §§ 55-62 (1959). 
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for urban redevelopment grants and established a formula for its distribution, relating 
the amount to the population of the area in which the land clearance commission 
had authority. There was also a provision for the distribution of the grants unused 
by land clearance commissions. By now the entire $10,000,000 has been distributed. 

These grants were administered by the Illinois State Housing Board, which was 
required to review the application for need and to review and approve the particular 
project for which the money was to be used. In the early days of the federal program, 
field representatives of the State Housing Board felt it was their job to spread the 
gospel on urban redevelopment and to point out the availability of state and federal 
funds. As a result, there was an early rash of “reservations” of federal capital grants 
by many small Illinois communities. Only a few of these communities, however, 
actually undertook redevelopment projects. For the most part they were not ade- 
quately prepared or staffed to carry out projects, and in many cases the community 
itself was not sympathetic to the program. The appropriation for state grants, 
therefore, went to those communities that actually undertook redevelopment projects. 
No further appropriations have been made under this act, and all Illinois cities 
must finance their local one-third share of project cost locally. 


C. New York 
New York has authorized subsidies to municipalities to assist urban renewa 
The Commissioner of Housing is authorized to enter into contracts with municipali- 
ties to make periodic subsidies to assist in the clearance, replanning, reconstruction, 
and rehabilitation of substandard and insanitary areas pursuant to any law author- 


135 


izing municipalities to establish and carry out a federal program of urban renewal 


with federal aid. 


D. Pennsylvania 

Pennsylvania has had the most active and the most generous urban redevelopment 
assistance program. The legislation was enacted in 1949 and with it went an appro- 
priation of $15,000,000 to assist both housing and urban redevelopment.’® In 1955 an 
additional $5,000,000 was appropriated; in 1957, $2,800,000; and in 1959, $5,000,000. 
As of April 30, 1960, the state had entered into contracts with cities amounting to 
nearly $13,000,000 in state grants for urban redevelopment and had spent one and 
a quarter million in grants to assist local housing projects. The result has been to 
stimulate Pennsylvania localities to undertake redevelopment programs and to en- 
courage many small localities to participate in the program. By April 30, 1960, some 
forty-nine localities had entered into contracts with the state for specific redevelop- 
ment projects. 

Under this program the state will make grants to localities to assist them in 
planning redevelopment projects and to help them meet their local one-third share 
of project costs. The planning advances have been used to speed up the planning 


7° N.Y. Pus. Housinc Law § 73. 
‘© Pa. Stat. ANN. tit. 35, § 1664 (Supp. 1959). 
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process. Even though a locality may receive federal advances to undertake the 
planning of a redevelopment project, the state established a policy of making plan- 
ning grants at the time the locality submitted its application for a planning advance, 
on the theory that the delay between application and approval by the federal 
government was so great that valuable time was lost. 

On grants to help the locality meet its one-third share of project cost, the state 
has placed but one monetary limitation—namely, that the money spent by other state 


agencies and claimed as a local noncash grant in aid by the locality be deducted 
when computing the state’s share of half the local contribution. 

The program is administered by the Bureau of Community Development of the 
Pennsylvania Department of Commerce, and it has been administered wisely and 
well. For the most part, the state agency relies upon federal review of the projects 
rather than establishing its own set of technicians. If the federal government 
approves the project, the state goes along. 

A third type of grant just recently established under this program is a grant for 
“core studies.” These grants, which are for the purpose of studying and planning 
“core areas” or downtown areas, are made before a locality submits an application 
to HHFA for a specific downtown project. The state will match the amount the 
locality will spend on such studies, and this grant is credited as part of the state con- 
tribution to the first project undertaken within the core area. 

In making grants for these core studies, the state is requiring the planning con- 
sultants to make forecasts or projections of population, financial activity, employ- 
ment, traffic, and the like. Thus they are designed to require a city to undertake a 
thorough analysis of its downtown area. As a result, Pennsylvania cities will be in 
an advantageous position to make use of federal funds for downtown projects. 


E. Analysis of State Programs 

There is little question that localities need financial assistance to undertake re- 
development projects, and state aid in this field can provide welcome assistance as 
well as an important stimulus. This is particularly evident in the comprehensive 
and forward-looking program undertaken by Pennsylvania. It is unfortunate that 
more states have not adopted programs of this nature, for the effect can be far- 
reaching in the redevelopment of urban areas, particularly in the smaller com- 
munity. 

The smaller community is hard pressed to generate the funds needed to under- 
take a redevelopment program, and “seed money” provided by the state can do much 
to make the program feasible. It is here also that the states can provide encourage- 
ment through the provision of technical assistance. If the state agency could main- 
tain a staff of technicians, not large in number, to give guidance to the smaller 
localities who lack the resources to employ well-trained people in this field, those 
smaller localities could be fortified with the “know-how” to undertake urban re- 
newal programs. Technical assistance and the use of state grants to encourage cities 
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to undertake projects and studies that will help them understand their city and 
its needs could achieve a considerable increase in urban renewal activity. The 
adoption of such programs, however, will first require a recognition on the part 
of state legislatures of the importance of their urban areas. 

With any kind of financial assistance, however, goes some degree of control; and 
it is only natural to expect the state to exercise a review function if it is to grant 
financial assistance. There is always the tendency to second-guess the decision of 
the locality when the state’s money is being used to help finance the project. Pennsyl- 
vania’s practice in this respect has been exemplary. With a detailed federal review 
of projects, the state has rightly concluded that an additional detailed review is 
uniccessary and has relied upon the competence of the federal officials. As a result, 
the program has provided the stimulus and the needed financial assistance without 
imposing another level of governmental review. The danger, of course, is that state 
agencies will not exhibit the admirable restraint shown by Pennsylvania. 

With a program as complex as urban renewal, the imposition of an additional 
level of detailed governmental review would encumber it to the point where achieve 
ment would be most difficult. Local review by the city council, citizens’ committees, 
the planning commission, and others is already heavy. This is topped by a detailed 
federal review and a measurement against detailed federal requirements. A third, 
state-level review in any detail would make the program unwieldy. 

In discussing the role of the states in providing financial assistance for urban 
renewal, some mention should be made of the proposal advanced that the states 


assume all or a portion of the federal grants for urban renewal. If this were to come 
about, the program would be reduced tremendously. The states have their own 
financial problems and are in no shape to provide the kind of grant money necessary 
to keep the program rolling. Present state grants are made on the basis that their 
cities are financially unable to’ meet the entire local cost of the program, and thus 
they are willing to supplement federal aid to move the program along. This is 
where state aid is needed; it cannot become a substitute for federal aid. 


Ill 
Loca, GOVERNMENTAL ASSISTANCE 

Unfortunately, many local officials look upon urban renewal as essentially a real 
estate program—a program where clearance is the objective and where the operation 
is limited to acquiring property, relocating families, demolishing structures, installing 
public improvements, and selling the cleared land to a developer. There is some 
limited recognition of the importance of cooperation from the various municipal 
departments that are involved in the operation, but the really important role of these 
peripherally involved departments is not emphasized. As a result the area where 
local government can provide the greatest assistance is an area where local govern 
ment falls far short of its potential. 

It has become a truism to say that urban renewal is a complicated program. 11 
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is! But this is all the more reason for concentrating on its complexities and solving 
the complex problems. Too often, instead, the statement is accepted as an excuse 
for ignoring the problems and producing inadequate solutions. 

For the first time, local governments are dealing with areas—not with a particular, 
easily defined project. They are improving an entire area—not just building a street, 
developing a park, or changing street lights. Cities should be concentrating and 
coordinating their efforts in these areas; in truth they are not. Urban renewal is but 
another department or agency. The departments function as always. There is no 
hard, driving direction to achieve a coordinated city program in an urban renewal 
area. 

For urban renewal is far more than acquisition, relocation, clearance, and disposi- 
tion. It is the creation of a new area in a new image, or the remolding of an old 
area in a new image. Creation and remolding do not result from clearance and 
rebuilding alone. They result from concomitant municipal activities whose absence 
or misapplication can destroy the image. 

And redevelopment and rehabilitation cannot be carried out by private developers 
acting within a governmental framework similar to that found in the development 
of new subdivisions. The city itself must be a partner to the development, assisting 
the operation wherever possible, for urban renewal uncovers problems unfaced by 
the subdivision developer, and these problems are costly in time and money if public 
help is not granted. 

There are three basic areas where the city has lagged far behind its obligations 
in providing assistance to urban renewal. These may be classified generally under 
the heading of aesthetics, zoning, and administration. 


A. Aesthetics 


One must start with the premise that the city’s objective is the creation of new 
urban areas with decided improvement over standard urban living patterns. If this 
were not the premise, if we were content with perpetuating that which we now have, 
the lift would leave the program, the drive to achieve beauty and livability would be 
gone. And we would be misusing our effort and money. 

So one starts with the premise that we are aiming high and that our standards 
should be high. And we find, fortunately, that architecture is playing an important 
role and that America’s best architects are involved in urban renewal. They strive to 
create beauty and they strive to create urban livability. And in many instances, they 
have been successful. 

However, on the public side, one finds too often an unawareness of this objective. 
One finds a disinclination to produce public structures of any distinction because of 
the controversy such a structure might create, or because aesthetics plays no role in 
the design or the objective. New schools in redevelopment areas rise adjacent to well 
designed buildings; yet little thought is given to creating architecture of comparable 
quality. The redevelopment agency frequently selects a redeveloper on the basis of 
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the design submitted by his architect, but the city may select the architect for the new 
school on grounds unrelated to design ability. 

This criticism is not limited to new schools. It applies to nearly all public 
structures in renewal areas. This drive for design excellence stays with the redevelop- 
ment agency and is not transmitted to other city departments. The great interest in 
creating a desirable new area is not shared by the rest of the city government. 

So the great design effort becomes diluted. The well-designed private structures 
share the area with the indifferently designed public structures. It is strange that 
this is so since it has been the private builder who has been criticized severely for 
his unimaginative buildings. But now the private builder leads the public. 

Aesthetics does not apply just to structures. It applies also to such items as street 
lighting, where the trafic department wants to install modern, high, very bright 
street lights in an an area that is supposed to be a quiet, residential community. But 
lighting standards are measured not by aesthetics but by standard “advanced” design. 
The character of the area is not considered. 

Then there is the recreation area and the standards applied to determine its design. 
In an area where one expects many adults, the need is for adult recreation. But the 
design is standard for the children’s playground—large areas of asphalt, no tennis 
courts, and a high metal fence surrounding the whole. The fence cannot be covered 
with ivy for it must be painted every given number of years. A hedge serves not as 
well (one can crawl through it), so it is discarded. The recreation space is designed 
with little relation to the kind of area it is to serve. No direction, no vision, has been 
given to assist in the creation of a new kind of urban area. 

And then there are the streets—streets that are minor and slow-moving must 
be widened to meet standards for much greater movement, and with their widening 
come down the trees. Little thought is given to the preservation of the trees that can 
provide much of the area’s charm and attraction. The standard must be applied. 
There is no over-all controlling design that directs the other city departments in the 
installation and design of their facilities. 

Somehow this direction and over-all design must be imparted to the other city 
departments. They must realize that an area is being rebuilt—not just a new school 
being built, or a recreation area designed, or a street being resurfaced. They must 
somehow be made to see that the design of what they build is a part of the design 
of the area being created. The city must create the design objective and must insist 
that these objectives be observed by all city departments, as well as by the private 
developer. Only a few cities now pay adequate attention to comprehensive design. 


B. Zoning 
The antiquity of the average city’s planning laws and procedures creates an 
obstacle to urban renewal that frequently prohibits the attainment of the urban 
renewal objective. Zoning is the major villain. Designed to meet the planning 
objectives of the thirties and written for the single lot and its protection from adjacent 
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users, it is unsuited for the planned renewal area. Zoning is a major stumbling block 
to achieving the objectives of large-scale urban renewal. 

Eli Goldston and James H. Scheuer have gone into this subject in, penetrating 
detail in their recent article “Zoning of Planned Residential Developments.”'* They 
emphasize the difficulty of achieving the kind of urban design proposed by major 
urban designers for urban redevelopment projects under the rigid, zoning ordinances 
in most cities. The cumbersome side-yard requirements, setbacks, building envelope, 
space between buildings, and so forth, dictate the design of these areas, rather than 
the designer. 

Good design in these redevelopment areas has been achieved in spite of the 
zoning ordinances by various means, usually by appeal to the board of zoning appeals 
or its counterpart. In some instances, the zoning ordinances have been amended to 
permit the design proposed. In Washington, D. C., the redevelopment plan takes 
precedence over the zoning ordinance.” 

The difficulty of living within the framework of the zoning ordinance is apparent. 
Since it is designed for the single lot and since it reflects a philosophy of segregation 
of uses and housing types, it clearly restricts a development which is large-scale— 
that is, designed as an area, rathes than as a series of buildings on individual lots, and 
which is based upon a philosophy that seeks to mix uses and housing types as part 
of the design. The acceptance of this philosophy is general among planners today, 
and yet the zoning ordinance, which is the planner’s major tool in urban develop- 
ment, precludes the achievement of this philosophy. 

Goldston and Scheuer suggest as a remedy the planned development district, a 
device, as they point out, employed by only half of the larger cities in the United 
States. Their analysis of those ordinances which include a planned development 
district indicates in many instances that they are cumbersome; and these writers have 
proposed a model provision that could be adopted as an amendment to most zoning 
ordinances. Their model limits such districts to residential districts, and they rely 
upon a board of zoning appeals to make the final decision as to the acceptability of 
the proposed planned development. 

If planned renewal areas are to be developed in patterns of new urban design, 
evidently a device is essential to override the rigidity of the zoning ordinance. The 
planned development area provision is such a device. Of necessity, it must rely 
upon the judgment of local officials if flexibility is to be achieved; for, if specifics are 
to be excluded, judgment must be substituted. This creates a vehicle that will 
permit new urban design and planned renewal areas, but it does not guarantee that 
the judgment of the final arbiter will be sympathetic to the concept of the planned 


** Goldston & Scheuer, Zoning of Planned Residential Developments, 73 Harv. L. Rev. 241 (1959). 

*® See opinion of District of Columbia Corporation Counsel, Vernon E. West, submitted to the Board 
of Commissioners Feb. 2, 1956. His opinion is summed up in this sentence: “Accordingly I can only 
conclude that in a given project area the redevelopment plan prevails over any existing or proposed Zoning 
Regulations.” 
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district. This can be achieved only if the city insists that those who make the judg- 
ments reflect this kind of planning philosophy. 

Specifically, the planned development provision of the zoning ordinance should 
not be limited to residential development, since many renewal areas are non- 
residential and require area-wide design as much as do residential areas. It would 
also seem best to place the final design decision in the hands of the planning com- 
mission, rather than the board of zoning appeals. The latter body is usually more 
limited in its appraisal of planning concepts and deals with small-scale, individual 
problems rather than large-scale developments. Also, it does not have a planning 
staff comparable to that of the planning commission. Adoption by the city council 
may be a necessary legal step, but the procedure should not be encumbered by intro- 
ducing the zoning board. 

Such a zoning provision should also give the final arbiter considerable latitude in 
establishing over-all densities, land use, coverage, and the like, rather than try to spell 
out certain limits or standards in the ordinance itself. The mathematical standards 
upon which zoning ordinances rely so heavily are themselves judgments applied to 
individual lots on a city-wide basis. They have no real validity for judging the 
design of a large area. 

The renewal plan itself usually cannot serve in the capacity of the design for a 
planned area, for the renewal plan should be a general plan permitting the designer 
considerable flexibility. Or, if it is a detailed, rigid plan, then it will contain within 
itself the kind of zoning regulations that inhibit good design. The planned area 
provision must provide for the review of a specific design which will show location 
of buildings, heights, uses, and so forth. It is in the review of this specific design 
that the city assures itself that its basic objectives are met. The burden of proof is 
upon the designer. The city, however, should apply the standards of function and 
achievement, rather than the mathematical standards of the zoning ordinance, in 
reviewing the proposal. 

Without this kind of flexible planning device, the cities will continue to impede 
new ideas in urban design. By means of this flexible planning device, the cities can 
provide a procedure that permits achievement of new heights in urban design. It 
is through such a device that the city can make a substantial contribution to the 
urban renewal program. 

C. Administration 

The zoning question has been treated separately since it is of such importance, 
but it is also a part of urban renewal’s local administrative apparatus. And this 
apparatus is something to behold. It is an apparatus unsuited to the renewal oper- 
ation and one that costs the city dollars and time. Its remolding into an efficient and 
effective procedure is one other way in which the city can contribute to the urban 


renewal program. 
But before an effective apparatus can be adopted, the city’s administrative organi- 
zation must understand the urban renewal process and be sympathetic to its ob- 
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jectives. Too often the administrative heads give only lip service to urban renewal, 
for frequently it means that the procedures to which they have become accustomed 
must be altered and that their compartmentalized objectives must often be modified 
to meet the larger objective of the renewal plan. By reason of the present attitudes 
in the hierarchy of most cities, the department head can frequently exercise a veto 
power when he disagrees with the plan as it relates to his particular department. 

Then, too, the philosophical objective of the renewal plan is frequently opposed 
by some of the city’s civil servants, and a discrediting of the whole operation takes 
place in a quiet way within the city hall. This independence and lack of rapport 
makes the task of creating a renewal plan and getting it developed very difhcuit, 
frustrating, and time-consuming. 

However, that this should be the case is not strange, for urban renewal presents 
an entirely new process to the city and its administrative heads. It requires action 
by nearly all city departments in one way or the other, rather than the execution of 
a project that is controlled by just one department. There is, of course, some co- 
ordination among departments for some city activities; but under urban renewal, 
where an entire area is being renewed, each department plays a role. Traffic, streets, 
fire, police, schools, parks, sewers, water—all these must be fitted together to create 
a renewal plan. Each department has rather fixed ideas of what it wants to do and 
the standards that should be applied; more often than not, the timing and standards 
conflict. This is particularly true in regard to standards where the urban design is 


new and different. 


So the city must address itself to the administrative machinery of urban renewal 
and establish strong leadership to achieve the objectives of the urban renewal plan. 
It cannot permit each administrative head to exercise veto power, and it must estab- 
lish a machinery that puts the renewal plan objective above the objective of any par- 


ticular department. 

This has not gone unnoticed in several cities, although generally most cities have 
not yet organized themselves for an effective renewal program. New Haven, with 
a development coordinator who is in charge of the renewal program as well as other 
development aspects of the city’s activities, has produced an effective urban renewal 
organization. The power and drive of the mayor has, of course, made such a strong 
renewal operation possible. 

Philadelphia has also established the machinery for an effective organization, al- 
though it has not been able to function with the same efficiency as has New Haven. 
Baltimore has initiated the single-department idea—or rather almost the single- 
department idea—and has put it into effect with a new and almost all-inclusive 
agency. Obviously such an agency cannot perform all the functions required of 
many city departments. Yet such an agency does exercise the urban renewal 
operating functions such as code enforcement, clearance, and relocation, and also has 
sufficient importance to obtain the coordination and cooperation necessary from other 


city departments. 
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Baltimore, in fact, undertook a special study of this organizational question and 
called upon the best experts in the field to produce a solution. This study is worth 
review by any municipality interested in improving its organization for urban re 
newal. In addition to providing a proposal for an urban renewal organization, the 
study analyzes cogently the administrative problems confronting urban renewal. 


Many passages are worth quoting, but the following is particularly appropriate :"* 


The internal problems facing each of the agencies engaged in urban renewal have been 
further complicated by the extraordinary need for coordination between them. At least a 
dozen different agencies, departments, and bureaus in Baltimore’s municipal government 
now have some interest in urban renewal. Any enforcement effort can generate sustained 
community improvement only if it is coupled with improvements in municipal services, 
the installation of needed community improvements, the elimination of hopelessly sub 
standard units, and the active participation of the residents of the area affected. This 
means that all departments of municipal government must participate actively, aggressively, 
and with sympathy and understanding in a total program aimed at the rejuvenation of a 
neighborhood. 


It is in this held of administration that the city can contribute greatly to the 
progress of urban renewal. Administrative rejuvenation requires the direction of a 
strong leader, an executive who has the authority to prevent established department 


heads from vetoing the process that will make urban renewal work. 


IV 
SUMMARY 

Unquestionably one of the major assists to urban renewal by the states is in the 
provision of state grants to help cities meet the local costs of the program. Such 
assistance provides a considerable stimulus to the program and gives recognition to 
the state’s responsibility to assist financially in the rejuvenation of its urban areas. 
Too few states have recognized this responsibility. 

The states can also provide some assistance and stimulus by adopting legislation 
permitting cities to utilize various devices to assist them in their urban renewal 
programs. Although the use of tax allocation bonds is helpful, it is basically a 
device to circumvent existing state limitations on borrowing power and procedures. 
State legislation granting municipalities greater authority in borrowing and estab- 
lishing less rigid referenda requirements could achieve the same result. Tax abate- 
ment provisions, on the whole, are an anachronism—a holdover from the thirties— 
and should be re-examined if they are to be used. Their value is doubtful. 

It is to themselves, however, that the cities should look for improvement in the 
urban renewal program. Most cities, not recognizing the basic difference in the 
development aspects of the two programs, use the same approach for urban renewal 
programs as is used for public housing projects. Cities are also using an admin- 

** Report or THE Bartimore Urnsaw Renewat Strupy Boarp ro Mayor THomas D’ALesanpnro, Jr., 


5 (1956). 
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istrative machinery geared to the installation of public improvements rather than 
the remaking of large areas, and this machinery is demonstrably both inadequate 
and detrimental to the achievement of urban renewal objectives. Although cities 
can legitimately and with justification look to the federal government for financial 
assistance, they have been somewhat less than effective in looking to themselves for 


self-improvement in the administration of the program. 
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